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power in s.193(7) may be exercised. That power of revocation is then subject to judicial
review.

The first ground upon which a CLEUD may be revoked is that the application relied
upon a statement or a document which was false in a material particular. It is common
ground that this ground does not additionally require that the party who made or relied
upon the statement or document knew that it was false, or was reckless on that issue.
There is no requirement that the making of a statement was deliberately false or
dishonest. I agree that section 193(7)(a) lays down a straightforward, objective test that
the material in question was false, in the sense of incorrect. Collins J reached the same
conclusion in R (Russman) v London Borough of Hounslow [2011] EWHC 931
(Admin) at [11].

However, there is disagreement on the interpretation of s.193(7)(b). This is the issue
raised by ground 1 of the challenge. It is convenient to deal with it now. The claimant
submits that the word “withhold” connotes a deliberate decision to hold back
information from the local planning authority. Islington and CRTP submit that a
withholding does not have to be deliberate.

I am in no doubt that the claimant’s contention, and ground 1, should be rejected for a
number of reasons.

According to the Oxford English Dictionary the word “withhold” has a range of
meanings. It may indicate a deliberate decision. But it may also describe a situation in
which a person keeps something in their possession, such as information. “Keeping”
need not be a deliberate act or decision. As a matter of language, it may properly be
said that a person withholds information which he or she has in their possession, and
therefore is able to provide, but does not provide. Such a withholding may be accidental
or inadvertent. It may be mistaken, careless or reckless. For example, the information
may be contained in a file which an applicant does not take the trouble to look for. A
range of situations may properly be said to fall within the notion of withholding
information.

The width of the meaning to be given to “withheld” in s.193(7)(b) must depend upon
its context. A CLEUD confers an important and valuable right which impacts upon the
future exercise of planning control. The local planning authority is entitled to be
satisfied with the adequacy of the information provided by the applicant to justify the
grant of a certificate. The power to revoke a certificate is an important safeguard for
dealing with false information or non-disclosure. It makes no sense for ground (a) in
s.193(7) to be an objective test, but for ground (b) to be dependent upon the subjective
intention of the applicant. There is no sharp distinction between grounds (a) and (b).
They are both concerned to promote reliable decision-making under ss.191 and 192.
The positive falsity of a statement may go hand in glove with the non-provision of
information. They may relate to the same subject-matter.

The objective approach to the meaning of “withheld” in s.193(7) aligns with the onus
which the statutory scheme places on the applicant to justify the grant of a certificate
by providing adequate evidence to the decision-maker verifying the information
included in the application. The subjective approach would undermine the applicant’s
obligation to verify. It would provide an inappropriate “let out” for an applicant, where
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Nonetheless, in the final analysis the test is an objective one, based upon the view that
would be taken by a reasonable person with knowledge of all the relevant
circumstances. The subjective intentions of the actual owner are not determinative.

Whereas an established use certificate was conclusive as to the matters it stated in an
appeal against an enforcement notice (s.192(4) of TCPA 1990 as originally enacted),
the use certified was not treated as lawful. By contrast, under the current version of
s.191 a use or breach of planning control found to be immune from enforcement is
lawful.

Although s.191(6) provides that that lawfulness “shall be conclusively presumed”, the
Court of Appeal has held that that presumption only applies to the lawfulness certified
as at the date of the application for a CLEUD. Consequently, a certified lawful use right
is capable of being abandoned subsequently. Such a right may also be lost if an
enforcement notice is later served and no appeal is brought against that notice relying
upon the CLEUD (Staffordshire County Council v Challinor [2008] 1 P&CR 10 at [47]-
[48] and [54]-[56]).

In the Swale case Keene LJ remarked at [30] that the concept of abandonment is best
confined to the topic of “established use rights.” However, it is plain from [7], [9] and
[15] that he was using the expressions “established use rights” and “lawful use rights”
interchangeably. That was because the real point in that case was that the concept of
abandonment is relevant to whether an accrued use right has been lost, but not to
whether it has accrued in the first place (see [54]-[55] above). At all events Swale was
cited in Challinor where the leading judgment was also given by Keene LJ.

Accordingly, it is plain that if a lawful right to use units A-D for B8 purposes did accrue
in about 2002, through that use having continued in breach of planning control for 10
years, that right was capable of being abandoned thereafter.

The power in s.193(7) to revoke a certificate under s.191 or s.192

81.

82.

83.

A CLEUD or a CLOPUD may only be revoked by a local planning authority on the
grounds set out in s.193(7). The power of revocation may not be used, for example,
because the authority wishes to revisit the merits of the application, or has changed its
mind about the findings of fact it has made or the inferences or conclusions it has drawn
from the material submitted.

The power in s 193(7) may be exercised at any time. It does not give rise to any right
to compensation, unlike the making of a revocation order or a discontinuance order
under 5.97 or 5.102 of TCPA 1990 (see ss.107 and 115). A decision to revoke a CLEUD
under s.193(7) is not subject to confirmation by the Secretary of State, unlike an order
made under s.97 or s.102.

It is reasonable to assume that a certificate under s.191 or s.192 is a “possession” for
the purposes of Article 1 of the First Protocol to the ECHR. However, Mr. Brown QC
confirmed that the grounds of challenge in this case do not rely upon that provision. He
accepts that the grant of a CLEUD or a CLOPUD is precarious in the sense that it is
liable to be revoked without compensation if the applicant relied upon a statement or
document which was materially false, or material information was witheld. The absence
of a right to compensation is justified by the nature of the grounds upon which the
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verifying evidence) explaining why it is considered to be non-material to the merits of
the application. That after all, is the course which would have to be followed if grounds
for revocation arose subsequently. One advantage of disclosure up-front is that the local
authority is then able to consider whether it is appropriate to pursue any other lines of
enquiry before deciding whether to grant a certificate. Where such steps are taken, it is
more likely that any subsequent suggestion of revocation could be resisted more
effectively.

In many cases the ambit of any certificate and its degree of particularity are likely to be
important considerations, because, for example, such matters affect the scope of any
enforcement action that may subsequently be taken. Section 193(5) underscores the
importance of this issue for breach of condition cases. Ultimately, it is for the local
authority to consider the content and degree of particularity in a CLEUD (R (KP JR
Management Company Limited) v Richmond-Upon-Thames London Borough Council
[2018] J.P.L 838). Plainly, this can affect the nature and level of detail which an
applicant can be expected to provide in support of an application. A lack of precision
in a certificate may sometimes give rise to a successful legal challenge (Broxbourne
Borough Council v Secretary of State for the Environment [1980] QB 1; Main v
Secretary of State for the Environment, Transport and the Regions (1999) 79 P&CR
300).

Abandonment of a planning use right

74.

75.

76.

In Hartley v Minister of Housing and Local Government [1970] 1 QB 413 the Court of
Appeal held that the use of a site, for example an established use, could be abandoned,
so that its resumption would require planning consent. The Court distinguished a
temporary cessation or suspension of a use.

By contrast, a planning permission which remains capable of being implemented cannot
as a matter of law be abandoned (Pioneer Aggregates (UK) Limited v Secretary of State
for the Environment [1985] AC 132; Camden London Borough Council v McDonald’s
Restaurant) (1993) 65 P&CR 423. Instead, whether a planning permission lapses
altogether is generally controlled by conditions in the permission imposing time limits
for the commencement of development (ss.91-93 of the TCPA 1990).

In Secretary of State for the Environment, Transport and the Regions v Hughes (2000)
80 P&CR 397 the Court of Appeal accepted that abandonment can be assessed by
reference to the four criteria applied in Castell-y-Mynach Estate v Secretary of State for
Wales [1985] JPL 40:-

(1) the physical condition of the property;

(i1) the length of time for which (and extent to which) the property has not been
used;

(ii1) whether it has been used for any other purposes; and

(iv) the owner’s intentions with regard to the use of the property.
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bringing of a prosecution. Whether or not a statutory declaration is used to provide
evidence to a local planning authority, s.194 makes it an offence for a person, for the
purposes of obtaining a decision on an application under s.191 or s.192, to make a
statement knowingly or recklessly which is false or misleading in a material particular
or, with an intent to deceive, to use any document which is materially false or
misleading or to withhold material information. In s.194(3) Parliament has expressly
disapplied the normal 6-month time limit in s.127 of the Magistrates’ Courts Act 1980
for the bringing of a prosecution in respect of a summary only offence. Section 194(3)
is all of a piece with the power of revocation in s.193(7), which is exercisable at any
time after the grant of a CLEUD.

To enable an authority to assess the weight to be placed upon a statutory declaration or
witness statement, it is good practice for the author to make plain which matters are
within his own personal knowledge and, unless it is obvious, how that knowledge was
obtained. For each matter outside his own knowledge, he should identify the specific
source relied upon. These are essentially the principles applied to witness statements in
civil litigation (CPR PD32 para.18.2) and it is difficult to see why the approach should
be any less rigorous in the context of s.171B where a declaration may be dealing with
continuity over a long period of time.

An application under s.191 of TCPA 1990 is asking for a certificate to be granted which
is intended to provide immunity from subsequent enforcement action inconsistent with
the right certified. It would therefore be appropriate in many cases for the applicant to
have in mind the type and level of information which would be needed to advance a
successful appeal against an enforcement notice under grounds (c) or (d) in s.174(2).

At one point Mr. Forsdick QC submitted that the grant of a CLEUD is predicated on
the applicant not making any false statement or using any false document or
withholding information falling within s.193(7). But he went on to make it clear that he
was not contending that this is a condition for the exercise of the power to grant a
CLEUD. Otherwise a line of legal challenge to the grant of certificates would arise
which could not have been intended by the legislature.

Instead, the impact of s.193(7) on the CLEUD process is that an applicant assumes a
risk (which passes to or affects successors in title) that any certificate he obtains may
be revoked if it turns out that materially inadequate or false information was provided
on the application. That risk is likely to be greater if he takes a minimalist approach to
the provision of information. In practical terms, an applicant takes on responsibility for
supplying information to verify his application that will not give rise to action under
s.193(7).

Because s.193(7) deals with a material withholding of information, it follows that an
applicant takes a risk of his certificate being revoked if he withholds material which is
adverse to his case. As Mr. Wald QC put it, the legislation implicitly assumes that an
applicant seeking a CLEUD is candid with the local planning authority in the
information he supplies to verify his application. Where, for example, an applicant has
adverse material, he would need to consider carefully whether he could properly justify
withholding it. If, for example, it is fatal to the application the obvious answer is “no”.
Indeed, the application ought not to be made, bearing in mind the criminal sanctions
which might apply as well as the risk of revocation. For other adverse information, the
appropriate course may well be to disclose the material with an explanation (and any
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standard (Gabbitas v Secretary of State for the Environment [1985] J.P.L 630). This
aligns with the principle that in an enforcement notice appeal the burden lies on the
appellant to establish to the same standard a ground of appeal falling within, for
example, s.174(2)(d) (Nelsovil Limited v Minister of Housing and Local Government
[1962] 1 WLR 404).

Not only must the applicant complete an application in the form published by the
Secretary of State, giving the particulars specified, he must also provide “such evidence
verifying the information included in the application as the applicant can provide”
(article 39(1) and (2) of DMPO 2015).

It is only if the applicant provides a local authority with information which satisfies
them of the lawfulness of the matter specified in the application that the authority should
grant a certificate.

If an authority is not satisfied that the information provided to them by an applicant is
adequate for that purpose it may refuse the application. The applicant may then appeal
against that refusal or may submit a fresh application with more information.
Alternatively, the authority may require the applicant to provide further information to
enable them to deal with the application (article 39(9) of DMPO 2015). If the authority
considers that there may have been a breach of planning control, it may also serve a
planning contravention notice under s.171C of TCPA 1990 requiring specified
information, including documents, to be provided, which, in the event of non-
compliance can give rise to criminal sanctions (R (Russnak-Johnston) v Reading
Magistrates’ Court [2021] 1 WLR 2444).

I accept the submission of Mr. Forsdick QC that a local authority is not obliged to
exercise its powers to require more information to be provided in order to try and
remedy deficiencies in the material submitted by an applicant. The exercise of those
powers is a matter of judgment for the authority. Nonetheless, their availability is
important, given that the grant of a CLEUD will constrain the future ability of a
planning authority to exercise planning controls, including the taking of enforcement
action, and the consequent need to be satisfied with the adequacy of the information
presented by an applicant.

If an authority should grant a certificate on sparse or materially inadequate information
there is a risk of aggrieved citizens applying to challenge that decision by judicial
review. This risk is increased by the absence of a statutory requirement for consultation
before an application for a CLEUD is determined. It might be argued, for example, that
an authority has failed to comply with a Tameside obligation to take reasonable steps,
in the circumstances of the case, to obtain further information. However, the manner
and intensity of any such inquiry may only be challenged on the grounds of irrationality
(R (Khatun) v Newham London Borough Council [2005] QB 37 at [35] and R
(Balajigari) v Secretary of State for the Home Department [2019] 1 WLR 4647 at [70]).

Care needs to be taken in the drafting of any statutory declaration in support of an
application for a certificate under s.191 (or s.192). Such a document is intended to have
a formal and solemn status in a non-judicial process where oaths are not administered.
It is an offence for a person knowingly and wilfully to make a statutory declaration
containing a statement which is false in a material particular (s.5 of the Perjury Act
1911). This offence is “triable either way” and so there is no specific time limit on the
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period of 10 years, the condition was breached whenever it was capable of being
complied with (disregarding exceptional compliance as a matter of fact and degree).
The breach of planning control imposed by the condition would have continued
throughout that 10-year period. The practical test in this situation is whether it would
have been possible in any year of the 10-year period for the local planning authority to
have taken enforcement action in respect of the non-compliance, to which the obvious
answer is “yes” ([24]-[25] and [30]).

It is plain from Thurrock, Swale and North Devon that the test of whether the local
authority would have been able or entitled to take enforcement action during the
immunity period is central to a decision on whether a lawful right has accrued, both in
relation to a determination under s.191 or an appeal against an enforcement notice. This
principle will help to resolve a major issue between the parties under ground 3 below.

North Devon also establishes another principle of general importance where a breach
of condition becomes lawful under s.191(3). At [26] Sullivan J approved the analysis
given in paragraph 8.36 of Circular 10/97. The fact that the circular has since been
revoked does not alter the soundness of that analysis. It is based upon s.193(5) which
provides that a CLEUD does not affect any failure to comply with a condition subject
to which a planning permission has been granted, unless that matter is specified in the
certificate. So where a CLEUD is granted because the 10-year immunity period is
satisfied in relation to breaches of one of the conditions in a planning permission, it is
the legitimation of that breach which should be stated in the CLEUD. The certificate
does not legitimise any breaches of other conditions in the permission which are not
specified. Those conditions will continue in force unless and until, for example,
immunity from enforcement is acquired or a different planning permission (without
those conditions) is granted and implemented. Moreover, it may be possible to breach
a particular condition in different ways. It is the extent to which a condition is shown
to have been breached for 10 years which defines the scope of the accrued right and
which should be specified in the certificate, no less and no more. I understand these
principles to have become common ground between the parties.

The practical importance of these principles is illustrated by an example given by Mr.
Brown QC. Suppose permission has been granted for a caravan site subject to a
condition restricting the number of pitches to 50. If the landowner can show that there
has continued to be 55 pitches on the site for a 10-year period, he is entitled to a CLEUD
legitimising the breach of that condition to the extent of allowing up to 55 pitches. The
immunity from enforcement, and the additional right which accrues, relate to the
increase in the total number of pitches on site. The condition cannot be treated as
expunged altogether, because that would not correspond to the continuing breach which
has been demonstrated and would unjustifiably remove any limit on the number of
pitches permitted. In effect, the condition restricting the number of pitches continues in
force, but with a revised ceiling on the total number of pitches allowed. There may also
be other conditions controlling the pitches on a caravan site, for example their location
within the site, which remain unaffected. As s.193(5) plainly states, it is necessary to
apply the 10-year time limit to each relevant condition individually.

The procedure for obtaining a CLEUD

61.

It is common ground between the parties that the burden lies on an applicant to
demonstrate that a breach of planning control has become lawful applying the civil
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In Thurrock Borough Council v Secretary of State for the Environment [2002] J.P.L
1278 the Court of Appeal was concerned with whether the use of land as an airfield had
become immune from enforcement. The inspector had said that there was no need for
the landowner to demonstrate that the use had been in continuous existence for 10 years.
The use had survived throughout that period unless there had been a clear change in
circumstances, such as the introduction of another use or the airfield use had been
abandoned ([14]).

At first instance Newman J held that the rationale for s.171B is that throughout the
relevant period of unlawful use the planning authority had had the opportunity to take
enforcement action but had failed to do so. If at any time the authority would not have
been able to take enforcement action, for example, because no breach was taking place,
that period would not count towards the rolling period of 10 years ([15]). The Court of
Appeal endorsed that explanation. It is for that reason that the breach of planning
control must have continued during the immunity period ([25]).

The concept of abandonment is applicable to the issue whether a use right which has
already accrued continues to exist or has been lost, but cannot apply to the prior issue
of whether such a right has accrued in the first place. It cannot be used to address any
gap in the carrying on of a use during the time period set by s.171B, in effect to supply
an assumption that the use continued during that period ([26]-[27] and [57]).

In Swale Borough Council v First Secretary of State [2006] JPL 886 the issue was
whether the 4-year immunity period in s.171B(2) was satisfied in relation to a change
of use of an agricultural barn to a dwelling. The Court reaffirmed the principle laid
down in Thurrock that time runs for the purposes of the time limits in s.171B only when
the local planning authority is able to take enforcement action, and not when it is unable
to do so, notably during periods when a breach has ceased. Just as in Thurrock the
inspector in this case had erred by relying upon the absence of evidence to show that
the residential use had been abandoned during the period before any use right could
have accrued, in order to fill a gap in the continuation of that use (see [8]-[11], [25]-
[26], [29]-[30] and [35]-[37]).

The North Devon case was concerned with a breach of condition. Planning permission
had been granted for the erection of five holiday bungalows subject to a condition that
they should only be occupied for a defined period of 8 months in any calendar year.
There was no dispute that one of the bungalows had been occupied continuously for a
period of just over 10 years. The Inspector granted a CLEUD on appeal rejecting the
local authority’s argument that there had only been a breach of condition during the 8-
month period in each year and that each such portion of the year when the condition
was breached amounted to a separate breach of planning control setting the clock for a
10-year period of immunity running again.

Sullivan J upheld the Inspector’s decision. He referred to the rationale of s.171B(3) as
explained in Thurrock and the implicit requirement that the breach of condition should
continue for a period of 10 years. Some conditions are capable of being breached
continuously. Others are not, such as conditions which do not prohibit or restrict an
activity throughout the year but only during certain months, or on certain days (e.g.
Sundays and bank holidays) (see [18] to [23]). A “seasonal” or a “time-limited”
condition does not give rise to a fresh breach for the purposes of the immunity period
each time it is broken. Instead, immunity from enforcement is attained if, throughout a
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(i1) A breach of control which becomes immune from enforcement should also be
treated as lawful (paras. 3.4);

(ii1) The procedures for established use certificates and to determine under s.64
TCPA 1990 whether planning permission was required for prospective
development, should be replaced by a new, unified procedure. The onus would be
on the applicant to make good his case. The authority could refuse to grant a
certificate if he failed to do so. The applicant could pursue the matter on appeal to
the Secretary of State or in response to any enforcement action (paras. 7.4 to 7.5).

PCA 1991 gave effect to those recommendations by inserting s.171B into TCPA 1990
and by substituting new ss.191-196. There are two important points to be noted about
the reforms following the Carnwath Report. First, the Report’s recommendation of a
“rolling period” of 10 years was to replace the more onerous requirement that a breach
of control must have subsisted since 1964, which meant a period already in excess of
25 years and still rising. The “rolling” nature of the time limit simply meant that the
landowner would not have to do any more than show that a breach of planning control
has existed for a minimum period of 10 years prior to the date on which the issue of
immunity falls to be determined. It did not mean, as has sometimes been said, that the
only way of demonstrating immunity was by looking solely at the 10-year period
immediately prior to the date of an application for CLEUD or the issuing of an
enforcement notice. The 10-year rule might have been satisfied at some point prior to
that date. Second, once the 10-year rule is satisfied, the breach of planning control
becomes lawful. In other words, a legal right in respect of what had previously
amounted to a breach of planning control would accrue. The 10-year time limit for
taking enforcement action might have expired at some point in the past, but the
Carnwath Report did not suggest that any right which accrued in this manner would be
lost merely because it did not continue to be exercised or exercised actively.

The application of the immunity periods after the 1991 Act

50.

51.

Section 191(1) enables an application to be made for a CLEUD to determine whether
(a) an existing use or (b) an operation which has been carried out (e.g. a building) or (¢)
a breach of condition, is lawful. Section 191(2) and (3) defines lawfulness in terms of
firstly, the time for taking enforcement action having expired under s.171B (or planning
permission not being required for an existing use or operations previously carried out),
and secondly, there being no contravention of any enforcement notice then in force. If
the local planning authority is provided with information satisfying them of the
lawfulness of (a), (b), or (c) at the time of the application, then it shall issue a certificate
and must describe the use, operation or breach of condition certified as being lawful
(s.191(4) and (5)). As we have seen, the same approach to immunity and lawfulness
applies where a planning authority serves an enforcement notice ([29] and [31] above).

It is well established, and common ground in this case, that in order to be able to show
that a use is lawful upon the expiration of a time limit in s.171B(3) it is necessary to
show that the use has continued for 10 years since it began. The same applies to a breach
of planning control in the form of a breach of condition. It is sometimes said that the
use must be “continuous”, although, as we shall see, care must be taken in the use of
that word. The legislation itself does not stipulate that the breach must be a continuing
one (see e.g. North Devon at [30]). What then, is the legal basis for that requirement
and what does it mean?
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may be issued only within the period of four years from the date
of the breach.”

Accordingly, breaches of conditions relating to the carrying out of operational
development were subject to a 4-year time limit (s.172(4)(b)), whereas those relating
to a material change of use were not (unless they fell within the single dwelling category
in s.172(4)(d)). Immunity from enforcement could not be obtained for any breach of
planning control falling outside s.172(4) unless it was shown that it had continued since
the beginning of 1964 down to the date of the enforcement notice. These two alternative
time limits were reflected in two of the grounds upon which an appeal against an
enforcement notice could be brought under s.174(2)(d) and (e).

Section 192 enabled an application to be made for an “established use certificate”.
Section 191 defined an “established use” as follows:-

“ For the purposes of this Part, a use of land is established if—

(a) it was begun before the beginning of 1964 without planning
permission and has continued since the end of 1963;

(b) it was begun before the beginning of 1964 under a planning
permission granted subject to conditions or limitations, which
either have never been complied with or have not been complied
with since the end of 1963 ; or

(c) it was begun after the end of 1963 as the result of a change of
use not requiring planning permission and there has been, since
the end of 1963, no change of use requiring planning
permission.”

Thus, s.192 certificates could only relate to an existing use of land and not operational
development carried out in the past (or breaches of conditions relating to operational
development).

Furthermore, a use which was shown to have become “established” was only treated as
immune from enforcement. It was not treated as a lawful use. One consequence of that
distinction, was that in the event of an enforcement notice being served the landowner
had no right under s.57(4) of TCPA 1990 to revert to the lawful use immediately
preceding the use enforced against if it was merely an “established use” (LTSS Print
and Supply Services Limited v Hackney London Borough Council [1976] QB 663).

The Carnwath Report made the following points:-

(1) Prior to the Town and Country Planning Act 1968 there had been a 4-year time
limit for enforcement against any breach of planning control. The 1968 Act had
introduced a requirement for a landowner to prove that certain breaches of planning
control (including a material change of use) had continued since the beginning of
1964. By the end of the 1980s, that period had become far too long to be a sensible
basis for immunity. Leaving aside those cases where the 4-year rule should
continue to apply, the 1964 rule should be replaced by a “rolling limitation period
after which immunity would be conferred” of 10 years (paras. 3.4 to 3.11);
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a CLEUD should be able to be involved, whether supporting or opposing an application.
If they are not, there is potentially an increased risk of any certificate granted becoming
the subject of an application for judicial review, or revocation under s.193(7), with
consequential delays for a landowner wishing to rely upon that decision. If, on the other
hand public participation results in the refusal of a CLEUD, the applicant is entitled to
pursue the matter on appeal, where the evidence can be examined and tested.

It could be said to be unsatisfactory that whether consultation takes place should depend
upon the exercise of discretion by individual planning officers, rather than there being
a uniform national procedure. Similar concerns were raised by Collins J in Sumption v
London Borough of Greenwich [2008] 1 P&CR 20 at [8]. The point is illustrated by
paragraph 008 of the relevant part of the National Planning Practice Guidance, which
states that “it may be reasonable for a local planning authority to seek evidence from
other sources e.g., parish councils or neighbours, if there is good reason to believe they
may possess relevant information about the content of a specific application”. The
difficulty is that an authority is unlikely to be able to identify all situations in which
members of the public have something material to contribute, either on the decision
whether to grant a certificate or the precise scope of any certificate.

Immunity from enforcement action and lawful planning rights.

The position before the Planning and Compensation Act 1991.

43.

44,

In order to understand better the current legislation, it is necessary to refer to parts of
the previous statutory scheme before it was amended by PCA 1991 This was contained
in TCPA 1990 as originally enacted and was something of a hotchpotch.

Under s.172(1) a local planning authority could not serve an enforcement notice unless
they considered a breach of planning control had occurred after the end of 1963. Section
172(4) reduced that time limit to 4 years from the date of the breach for 4 types of
breach of planning control:-

“(4) An enforcement notice which relates to a breach of planning
control consisting in—

(a) the carrying out without planning permission of building,
engineering, mining or other operations in, on, over or under
land; or

(b) the failure to comply with any condition or limitation which
relates to the carrying out of such operations and subject to which
planning permission was granted for the development of that
land; or

(c) the making without planning permission of a change of use
of any building to use as a single dwellinghouse; or

(d) the failure to comply with a condition which prohibits or has
the effect of preventing a change of use of a building to use as a
single dwellinghouse,
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(9) The local planning authority may by notice in writing require
the applicant to provide such further information as may be
specified to enable them to deal with the application.

(15) Where a local planning authority propose to revoke a
certificate issued under section 191 or 192 of the 1990 Act in
accordance with section 193(7) of the 1990 Act (certificates
under sections 191 and 192: supplementary provisions)(4), they
must, before they revoke the certificate, give notice of that
proposal to—

(a) the owner of the land affected;
(b) the occupier of the land affected;

(c) any other person who will in their opinion be affected by
the revocation; and

(d) in the case of a certificate issued by the Secretary of State
under section 195 of the 1990 Act, the Secretary of State.

(16) A notice issued under paragraph (15) must invite the person
on whom the notice is served to make representations on the
proposal to the authority within 14 days of service of the notice
and the authority must not revoke the certificate until all such
periods allowed for making representations have expired.

(17) An authority must give written notice of any revocation
under section 193(7) of the 1990 Act to every person on whom
notice of the proposed revocation was served under paragraph
(15).”

By s.193(6) of TCPA 1990 an application for a certificate under s.191 (or s. 192) is
treated as an application for planning permission for the purposes of the planning
register kept by each local planning authority under s.69. Accordingly a copy of each
application, the decision on the application and the information required under article
40 of the DMPO 2015 (including that specifically required by article 40(7)) must be
contained in the register. The register must be open to public inspection (s.69(8)).

However, the legislation does not require a local planning authority to carry out any
public consultation on an application under s.191 of the TCPA 1990 (or under s.192).
Strangely, that contrasts with the position where the authority refuses to grant a
certificate and the applicant appeals to the Secretary of State under s.195. It is common
ground that the procedure rules for such appeals, whether dealt with at a public inquiry
or hearing, or by written representations, provide for public participation in the process.

It is beneficial to the quality of decision-making on s.191 applications, which deal with
past events, that persons or bodies with relevant information on the grounds for seeking
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(a) knowingly or recklessly makes a statement which is false
or misleading in a material particular;

(b) with intent to deceive, uses any document which is false
or misleading in a material particular; or

(c) with intent to deceive, withholds any material information,
he shall be guilty of an offence.

(2) A person guilty of an offence under subsection (1) shall be
liable—

(a) on summary conviction, to a fine not exceeding the
statutory maximum; or

(b) on conviction on indictment, to imprisonment for a term
not exceeding two years, or a fine, or both.

(3) Notwithstanding section 127 of the Magistrates’ Courts Act
1980, a magistrates’ court may try an information in respect of
an offence under subsection (1) whenever laid.”

37. Section 195 gives an applicant a right of appeal to the Secretary of State against a refusal
of an application for a certificate under s.191 (or s.192).

38. In so far as is material, article 39 of the DMPO 2015 provides:-

“(1) An application for a certificate under section 191(1) or
192(1) of the 1990 Act (certificates of lawfulness of existing or
proposed use or development)(1) must be made on a form
published by the Secretary of State (or on a form substantially to
the same effect) and must, in addition to specifying the land and
describing the use, operations or other matter in question in
accordance with those sections, include the particulars specified
or referred to in the form.

(2) An application to which paragraph (1) applies must be
accompanied by—

(a) a plan identifying the land to which the application relates
drawn to an identified scale and showing the direction of
North;

(b) such evidence verifying the information included in the
application as the applicant can provide; and

(c) a statement setting out the applicant’s interest in the land,
the name and address of any other person known to the
applicant to have an interest in the land and whether any such
other person has been notified of the application.
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(3) In particular, such an order may provide for requiring the
authority—

(a) to give to any applicant within such time as may be
prescribed by the order such notice as may be so prescribed as
to the manner in which his application has been dealt with;
and

(b) to give to the Secretary of State and to such other persons
as may be prescribed by or under the order, such information
as may be so prescribed with respect to such applications
made to the authority, including information as to the manner
in which any application has been dealt with.

(4) A certificate under either of those sections may be issued—

(a) for the whole or part of the land specified in the
application; and

(b) where the application specifies two or more uses,
operations or other matters, for all of them or some one or
more of them;

and shall be in such form as may be prescribed by a development
order.

(5) A certificate under section 191 or 192 shall not affect any
matter constituting a failure to comply with any condition or
limitation subject to which planning permission has been granted
unless that matter is described in the certificate.

(6) In section 69 references to applications for planning
permission shall include references to applications for
certificates under section 191 or 192.

(7) A local planning authority may revoke a certificate under
either of those sections if, on the application for the certificate—

(a) a statement was made or document used which was false
in a material particular; or

(b) any material information was withheld.

(8) Provision may be made by a development order for
regulating the manner in which certificates may be revoked and
the notice to be given of such revocation.”

36. Section 194 of TCPA 1990 provides:-

“(1) If any person, for the purpose of procuring a particular
decision on an application (whether by himself or another) for
the issue of a certificate under section 191 or 192—
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33.

34.

35.

(4) If, on an application under this section, the local planning
authority are provided with information satisfying them of the
lawfulness at the time of the application of the use, operations or
other matter described in the application, or that description as
modified by the local planning authority or a description
substituted by them, they shall issue a certificate to that effect;
and in any other case they shall refuse the application.

(5) A certificate under this section shall—
(a) specify the land to which it relates;

(b) describe the use, operations or other matter in question (in
the case of any use falling within one of the classes specified
in an order under section 55(2)(f), identifying it by reference
to that class);

(c) give the reasons for determining the use, operations or
other matter to be lawful; and

(d) specify the date of the application for the certificate.

(6) The lawfulness of any use, operations or other matter for
which a certificate is in force under this section shall be
conclusively presumed.

Section 191(7) provides that a CLEUD shall be treated as if it were a planning
permission for the purpose of inter alia the licensing requirements for caravan sited
(s.3(3) of the Caravan Sites and Control of Development Act 1960) and for waste
management licences (under ss.35-6 of the Environmental Protection Act 1990).

Section 192 is a parallel provision enabling a person to apply to a local planning
authority for a certificate that a proposed use or operation on land would be lawful (a
“CLOPUD”).

Section 193 of TCPA 1990 provides:-

“(1) An application for a certificate under section 191 or 192
shall be made in such manner as may be prescribed by a
development order and shall include such particulars, and be
verified by such evidence, as may be required by such an order
or by any directions given under such an order or by the local
planning authority.

(2) Provision may be made by a development order for
regulating the manner in which applications for certificates
under those sections are to be dealt with by local planning
authorities.
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31.

32.

condition notice, the notice may be challenged on the grounds that it was time-barred
by s.171B (Dilieto v Ealing London Borough Council [2000] QB 381).

Upon the expiry of a time limit in s.171B for taking enforcement action against either
development without planning permission or a breach of condition, the breach of
planning control is treated as being lawful at any time, so long as it does not contravene
any enforcement notice (or breach of condition notice) then in force. That is the effect
of s.191(2) and (3). Although those provisions appear in a section dealing with
applications for a CLEUD, they apply equally when determining whether a breach of
planning control has become lawful in an appeal against an enforcement notice or in
defending a prosecution on a breach of condition notice.

Section 191 provides (so far as material):-
“(1) If any person wishes to ascertain whether—
(a) any existing use of buildings or other land is lawful;

(b) any operations which have been carried out in, on, over or
under land are lawful,

(c) any other matter constituting a failure to comply with any
condition or limitation subject to which planning permission
has been granted is lawful,

he may make an application for the purpose to the local planning
authority specifying the land and describing the use, operations
or other matter.

(2) For the purposes of this Act uses and operations are lawful at
any time if—

(a) no enforcement action may then be taken in respect of
them (whether because they did not involve development or
require planning permission or because the time for
enforcement action has expired or for any other reason); and

(b) they do not constitute a contravention of any of the
requirements of any enforcement notice then in force.

(3) For the purposes of this Act any matter constituting a failure
to comply with any condition or limitation subject to which
planning permission has been granted is lawful at any time if—

(a) the time for taking enforcement action in respect of the
failure has then expired; and

(b) it does not constitute a contravention of any of the
requirements of any enforcement notice or breach of
condition notice then in force.
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27.

28.

29.

30.

“(a) carrying out development without the required planning
permission; or

(b) failing to comply with any condition or limitation subject to
which planning permission has been granted.”

“Development” without planning permission may involve either a “material change of
use” or the carrying out of building, engineering, mining, or other operations
(“operational development”) (s.55(1)).

Section 171A(2) defines the “taking of enforcement action” as including the issuing of
an enforcement notice and the service of a breach of condition notice. An enforcement
notice may deal with both types of breach of planning control (s.172(1)). It may give
rise to an appeal in which planning permission may be granted for the development
enforced against or the relevant condition discharged (ss.174(2) and 177(1)). A breach
of condition notice under s.187(A) simply secures compliance with conditions which
are being breached and does not give rise to any right of appeal.

Section 171(B) lays down the time limits for the taking of enforcement action against
a breach of planning control, after which no such action may be taken in respect of that
breach:-

“(1) Where there has been a breach of planning control
consisting in the carrying out without planning permission of
building engineering mining or other operations in on over or
under land no enforcement action may be taken after the end of
the period of four years beginning with the date on which the
operations were substantially completed.

(2) Where there has been a breach of planning control consisting
in the change of use of any building to use as a single dwelling
house no enforcement action may be taken after the end of the
period of four years beginning with the date of the breach.

(3) In the case of any other breach of planning control no
enforcement action may be taken after the end of the period of
ten years beginning with the date of the breach.

The time limits for the taking of enforcement action govern challenges to both
enforcement and breach of condition notices and the determination of whether a breach
of planning control has become lawful for the purposes of a CLEUD under s.191. The
test is the same in both contexts (see Sullivan J as he then was in R (North Devon
District Council) v First Secretary of State [2004] JPL 1396).

Thus, if an appeal is brought against an enforcement notice, the appellant may rely upon
the ground of appeal in s.172(4)(d) to obtain a decision on whether enforcement action
against the breach of planning control alleged is time barred under s.171B (but not
otherwise — see s.285(1)). In a prosecution for non-compliance with a breach of
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The application of the immunity

periods after the 1991 Act 50-60
The procedure for obtaining a 61-73
CLEUD

Abandonment of a planning use

right 74-80
The power in 5.193(7) to revoke a 81-108
certificate under s.191 or s.192

The application for the CLEUD 109-122
Summary of the grounds of 123
challenge

Ground 1 124
Ground 3 125-165
Ground 2 166-172
Ground 4 173-185
Ground 5 186-198
Ground 7 199-206

Ground 6 was not pursued, but it is convenient to retain the original numbering.
The Statutory Framework.

25. The key provisions are to be found in Part VII of TCPA 1990 as amended by the
Planning and Compensation Act 1991 (“PCA 1991”). The PCA 1991 amended the law
on planning control in the light of the report by Robert Carnwath QC (as he then was)
“Enforcing Planning Control” (February 1989).

26. Section 171A(1) of TCPA 1990 defines two types of breach of planning control:-
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21.

22.

23.

24.

Director of Planning and Development. Relying on decisions in the High Court,
Nicholson v Secretary of State for the Environment (1998) 76 P&CR 191 and Ellis v
Secretary of State for Communities and Local Government [2010] 1 P&CR 21,
Islington decided that the law required a breach of condition to have continued for at
least 10 years up to and including the date of the application for the CLEUD. Even if
there had been a continuing use for B8 purposes for a 10-year period ending at some
earlier date, any lawful right then acquired had been lost because the occupier did not
continue thereafter to use the application site for that purpose. Telereal’s contention that
the lawful use right for B8 purposes had not been abandoned was irrelevant to satisfying
a legal requirement that the use should continue in order for that use right to subsist. As
we shall see, the Delegated Report also approached the revocation issue on the
alternative basis that Telereal’s legal analysis had been correct.

On 20 November 2020 Ocado issued its claim for judicial review. Lane J granted
permission to apply.

If this claim succeeds Ocado will be able to rely on the CLEUD which does not itself
contain any conditions restricting the operation of the premises for B8 purposes. There
might be an issue as to whether any of the conditions of the 1984 permission other than
condition 3 (e.g. the noise level restrictions in condition 7) govern that B8 use
accommodated in the building erected under that consent (see e.g. Lambeth London
Borough Council v Secretary of State for Housing Communities and Local Government
[2019] 1 WLR 4317 at [38]). This issue has not been the subject of argument in these
proceedings and is not a matter for decision in this judgment. Leaving that point to one
side, it would be open to Islington to consider exercising its powers under s.193(7)
again, subject to overcoming or avoiding any legal errors identified in this judgment. A
reconsideration might involve an examination of additional material. It would not be
confined to the information considered so far.

If the claim fails, it may be open to Ocado or Telereal to consider making a further
application for a CLEUD relying upon more detailed material and addressing criticisms
made in the revocation process. If that application were to be refused, an appeal to the
Secretary of State could be made under s.195. However, any entitlement to a CLEUD
would have to be considered by Islington as at the date of any fresh application, not 15
January 2019.

It is appropriate to deal with the issues in this case in the following order:-

Headings Paragraph Numbers

The Statutory Framework 25-42

Immunity from enforcement action
and lawful planning rights

The position before the Planning
and Compensation Act 1991 43-49
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13.

14.

15.

16.

17.

18.

19.

20.

whether B8 activities had continued to take place physically up until the date on which
the application for the CLEUD was made.

The application was determined by an officer acting under delegated powers. On 26
April 2019 Islington granted a CLEUD in respect of Units A-D for a B8 use. The
accompanying Delegated Report essentially accepted the information and approach
presented in Telereal’s application.

On 4 November 2019 Ocado entered into an agreement for the lease of units A-D
relying upon the CLEUD which had been obtained (paragraph 6 of the Statement of
Facts and Grounds).

On 11 November 2019 Ocado submitted a planning application to Islington for the
carrying out of various improvements to the premises. Unlike the application for the
CLEUD, this was the subject of consultation with landowners and occupiers in the
vicinity. It attracted objections from CRTP. The group comprises a number of members
of the public living in the vicinity of the Industrial Estate who are opposed to Ocado’s
use of units A-D. They became aware of the grant of the CLEUD and took advice on
whether it could be challenged.

On 23 April 2020 CRTP sent a letter to Islington enclosing a bundle of documents
mainly relating to the planning history of the Estate. They asked the local authority to
exercise its powers under s.193(7) of the TCPA to revoke the CLEUD on the grounds
that Telereal’s application had contained statements which had been “false in a material
particular” or that “material information” had been “withheld.” The letter carefully
explained the particular respects in which the group maintained that those conditions
were satisfied.

On 1 June 2020 Islington wrote to Ocado and Telereal enclosing the material received
from CRTP, stating that there appeared to be grounds for revocation of the CLEUD and
giving the recipients an opportunity to make representations on the matter pursuant to
article 39(15) of the Town and Country Planning (Development Management
Procedure) (England) Order 2015 (SI 2015 No. 595) (“DMPO 2015”).

Telereal responded on 25 June 2020 by a letter from its planning consultants enclosing
a second statutory declaration by Mr Molony (dated 25 June 2020). That declaration
revealed that he had not visited the premises during Royal Mail’s lease. Ocado’s
solicitors also sent a response on the same day, enclosing a Note from the claimant’s
planning consultants, Gerald Eve. Telereal and Ocado contended that there were no
grounds for revocation. Paragraph 1.8 of a Note by Telereal’s consultants stated that,
in reliance upon the CLEUD, refurbishment and fit out works costing over £2.3m had
been carried out, but without any more detail or clarifying who had borne those costs.

On 7 August 2020 Islington wrote to Telereal and Gerald Eve responding to points
which had been made, stating that the conditions for exercising the power of revocation
appeared to be met, but giving one further opportunity for representations to be made.
Telereal and Ocado’s solicitors sent separate replies on 20 August 2020. No complaint
has been made about the procedure followed by Islington.

On 13 October 2020 Islington revoked the CLEUD pursuant to s.193(7) of TCPA 1990.
That decision was accompanied by a Delegated Report authorised by the Council’s
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10.

11.

12.

there are some three-storey block of flats. To the south east is the Yerbury Primary
School, which is attended by about 450 children.

It is said that BT was in occupation of Units A-D from the time they were constructed
until late 2013. In 2002 the first interested party, Telereal Trillium Limited (“Telereal”)
acquired much of BT’s property estate, including units A to D, which were then leased
back to BT.

On 27 January 2014 Telereal arranged for the grant of a 10-year lease of units A-D to
Royal Mail for use, it is said, as a Parcel Force distribution warehouse. The small extract
provided from the lease suggests that there were rights to break the term on inter alia
27 January 2017. At all events, Royal Mail did terminate the lease in the early part of
2017. Telereal then marketed the premises for B8 purposes and carried out
refurbishment work.

In 2018 Telereal entered into negotiations with Ocado for a lease of units A-D.
Paragraphs 3 to 5 of the claimant’s Statement of Facts and Grounds explain that Ocado
was seeking a distribution centre in the Islington area where it could store food at chilled
temperatures, process customer orders and organise scheduled deliveries. It was
important to the company to be able to find suitable B§ premises from which it could
operate 24 hours a day. It was a condition of the negotiations that the premises would
have a suitable planning consent allowing for a use, which included B8, a “click and
collect” facility and 24 hour use. Telereal said that it would obtain a CLEUD for that

purpose.

On 15 January 2019 Telereal applied to Islington for a CLEUD certifying that the lawful
use of units A to D was for B8, storage and distribution purposes. The application form
stated that the use had begun more than 10 years before the date of the application in
breach of condition 3 of the 1984 planning permission and said that the use had started
in 1992. The application relied upon a statutory declaration dated 12 February 2019 by
Mr. Damian Molony, a chartered surveyor, who had some responsibility for the site,
first as an employee of BT and then from 2002 as an employee of Telereal. The
application also relied upon a covering letter from Telereal’s planning consultants,
Union 4 Planning, which enclosed some supporting documents. They included a site
boundary plan showing the application area edged in red. The area was said to be 1.9ha.?

The legislation does not require any public consultation on an application for a CLEUD
and none was carried out on this particular application.

In summary, the case put on behalf of Telereal to Islington was that BT had used units
A-D for B8 purposes from 1992 to 2013, although not to full capacity in the latter part
of that period. Between early 2014 and early 2017 Royal Mail leased the premises for
warehousing and since then they had been marketed for that same purpose. The
application was presented on the basis that units A-D had constituted a single planning
unit throughout that entire period and that once the premises had been used for B8
purposes for a 10-year period in breach of condition, the use right thereby obtained had
not subsequently been abandoned. On that basis it was contended that it did not matter

2 Strangely, Mr. Molony stated that the area of the application site was shown on a different plan he produced
which restricted that area to the footprint of the units A-D. It does not appear that this discrepancy was noticed
before the CLEUD was granted and, although it was raised during the hearing, it has not been resolved. No party
suggests that any of the issues the court is being asked to determine are affected by it.
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Mr Justice Holgate :

Introduction

1.

This claim for judicial review raises some important issues of planning law. How does
the 10-year time limit in s.171B(3) of the Town and Country Planning Act 1990
(“TCPA 1990”) for the taking of enforcement action apply to a breach of condition in
a planning permission? What is the legal nature of the right which accrues when a
breach of condition becomes immune from enforcement and lawful under s.191(3)?
Does the subsistence of such a right depend upon it continuing to be exercised? What
is the scope of the power in s.193(7) of TCPA 1990 to revoke a certificate of lawfulness
of an existing use or development (a “CLEUD”) granted under s.191?

This case has raised some difficult points and at the outset I would like to express my
gratitude for the considerable assistance I have received from Mr. Paul Brown QC for
the claimant, Ocado Retail Limited (“Ocado”), Mr. David Forsdick QC for the
defendant, the London Borough of Islington (“Islington”) and Mr. Richard Wald QC
for the second interested party, Concerned Residents of Tufnell Park, (“CRTP”), along
with their respective teams.

The claim relates to 4 units A-D on the Bush Industrial Estate, Station Road, London,
N.19. This terrace was built pursuant to a full planning permission dated 17 May 1984,
which granted consent for an “industrial building to house British Telecom Power
Workshops and ancillary buildings for storage, diesel repair and engine-testing, with
associated vehicle parking.” Condition 3 stated:-

“The Industrial accommodation shall be used as light or general
industrial buildings only, as defined in Classes (3) and (4) of the
Schedule to the Town and Country Planning (Use Classes) Order
1972 and General Development Order 1977, and shall not be
used without planning permission for any other purpose,
including warehousing (Class 10).”!

The planning application indicated that the premises would provide 5000 sqm of
accommodation, including some ancillary office and storage areas. It is unclear whether
the permission also authorised the construction of Unit E, lying immediately to the
south of Units A to D. This appears to have been used for vehicle maintenance. It was
demolished by 5 January 2019 and it is not suggested that it has any significance for
the issues now to be determined.

Units A-D lie at the north-eastern end of the Bush Industrial Estate. To the south west
lies another range of units 1-10, several of which were occupied by BT for a number of
years, and units 11-13 in a separate range, occupied for several years by Royal Mail for

storage and distribution purposes (class B8 in the Town and Country Planning) (Use
Classes) Order 1987 — SI 1987 No. 764) (“UCO 1987”).

The Industrial Estate occupies a long site oriented from south west to north east. A
railway line runs along its long north-western boundary. Employment development and
residential properties lie on the other side of that line. To the north east of units A to D

! Referred to in the 1972 Order as use classes I1I, IV and X.
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APPENDIX B (i)

Neutral Citation Number: [2021] EWHC 1509 (Admin)

IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
PLANNING COURT

Case No: C0O/4316/2020

Roval Courts of Justice

Strand, London, WC2A 2LL

Before :

THE HON. MR JUSTICE HOLGATE

Date: 7™ June 2021

Between :
The Queen on the application of OCADO RETAIL Claimant
LIMITED
-and -
LONDON BOROUGH OF ISLINGTON Defendant
-and-
(1) TELEREAL TRILLIUM LIMITED Interested
(2) CONCERNED RESIDENTS OF TUFNELL Parties

PARK

Paul Brown QC (instructed by Mishcon De Reya LLP) for the Claimant
David Forsdick QC (instructed by London Borough of Islington Legal Services) for the

Defendant

Richard Wald QC (instructed by Walton & Co) for the 2" Interested Party
The 1 Interested Party was not represented and did not appear

Hearing dates: 05/05/2021 and 06/05/2021

Approved Judgment
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Sant. 21 October 2021 11:39 ERRRNGS DPWD
o I’

Subject: FW. Hilside Batn, Cadeleigh, Tiwerton, Devon, EX16 BRZ

e
e 117394

1 was after some adwvice on this one which has teen atigated by an enfor coment enguiry bifow.

The owner of s busiress & living "of! rid” and has been adipting part of D barn 9Lo resdental ALCOMMOdAnion owver 3
period of several years His Facebook photos and posts dearly show hé is bving here and Dean his ashed me 10 Ngater £ with
the VO (see 2ttached ¢-mall)

The anly thing | nead to contirm i from when do we lat it?.....

Me has 2 Facebook photo alwm caled Milkide Barn, forge and land ink below| and | haw attached variows photos taben from i
E would appear that he started working on this drca 2010 but if you read the INspecior notes on the NDR account it wosdd

appear that Di and the VO visited circa 2011 and confinmed the buldding wain't occupied (1 think e was liing in 2
wagon/caravan on the ste)

The photos below showing bathroom, landog, Ivng room area wes all added in February 2013 and D Lthen was ¢arier ERan
this

I think we hawe encugh evidente 1o st the residential Jocommodation from Febwruary 2013, woudd you agree?

Thanks

18 tacaiach,
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ERWO G DD

Enforcement Team _ _
From: (AR S 158

Sent: 25 Kovember 2021 09:53

To: Enfoscement Teami

Subject: FW: 20/0022 3/RURAL Flre fHealth Risk Bt property

Categoria: P2 Update Actions & Uplpad to DMS

From: [INNNEGEGEEEEEE v iddevon. gov.uk>

Senk 25 November 2021 09:16

To: I - | ddevan. gov. Ui
Subject: FW: 20/00223/RURAL Fire fHealth Risk at property

Access your Cnuncl Tex scconnt onbine 247 & www.middevon.gov.uk/mycounciltaxaccount
Acress your Business Rates account online 24/7 @ www. middevon.gov.uk/mybusinessratesaccount
Acceas your Howing Senefit and Council tax reduction enfine 24/7 @ www middevon gov.uk/mybhousngbenefitaccount

From: I oo oo ks

Senk: 26 October 2021 19:35

To: Enfarcement Team <enf @ middeverngov uk>, I o /o0cevon.gov ok RGN
| e

Subjeck: RE: 20/00223/RURAL Fire fHealth Risk 8t property

Cur Ref: 21/00042/15W
Mendow Fosge Hillside Bam Cadeleigh Thierton Devon EX16 BRZ

Thank you for making s aware of the situatlon at this property. | have set ug a contravention file and attached a
wamning fag regarding the owner.

I ave reviewed the Information avallable and Ik apgears that tie owner M1 Aggett has been living In Lhe premisas

$o¢ some Lime and probahbly since areund 2010. There does appear to have been a matenial change of use of the
bistlding and the probability of the work carried out complying with the Building Regulations woauld appear
excaptinnally iow. However, (n order for Buildiag Control 10 kake any action we would need Lo provide putdence
weyond reasonable doubt that the work resulting in a contravention of the Building Regulations was carrled cut lo
the last 2 years of within & reonths of the Local Aduthonty being aware. Glven the Circumstandes of this case the
Wkelihood of successful enforcement action throughn the Bulldimg Act 31884 is tharefore extramely low.

woubd suggest that any action by the Lacal Authority should be led by the Planning Enforcement Team as thei
enforcament powers are more sutfed to this stuation Henee at this stage we do not intend to

Please et me know if you have any auestions regarding this r2sponse.
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| wondd honma By Rt ash (he VO 10 backdate this 25 Lar 3t poisble but oking 3 M "of i leyte woukl we just Be creatvg

2 dotet that woull rever b8 recongved?
Jecmons have tonfiomed Dhat he dd try tO regitler on e shectonal roll on 20 july 2014
Meaa tould pou el Me Anow your THauiMs O bachdating ths 4nd | will wringe 1O notly the VO

Thami
——

| Revwrces Betustion Offes | M Deven Outrict Cosnct | Phosnis Hous | Phossis Lane | Tverton | IX18 009

Dot Duat OLA54 IR | St hboer o CLABA 253295 | Ll o i R s i Nk,

s cn vy ywer Conames Tas dceount enbie 341 € aacasuthoss. senud/ suisana s s
Accons yoar Buseens Sates scisunt entes 1477 ¢ goos sildeen s skl mdnalssialnaca
Avemns yoer Howring Denett and Coont ! tam redhett on ooies 24fY ¢ maon suddenc oy st meboaiaisse it et

Feern: T

Samt. 20 October 2021 15 28

o I ..
Subject: Milide Barn. Cadeleigh, Tiverton, Devon, EX16 SRZ

| Bem=

Cvé G0N 1ome SRR O this and iy Facetook page i 3 tredtuns troww OF evidonds [iee JTached photod] It ven ndiudes 3

oUiube video

ot Over 30 yoars a0 and s siowmly [and Orudely) been Lonverting pa of

E woulkd 20063 thit he moved & portatain into ¢

the Darn nto vy SCCOMmmOdIton gver Uinde

R & deas that he has Boen ocupying the Wt thiowihou! w0 t will be con cactg [ &x a0ece on potantd Coundll Tas

. Ot G 1 o ¢
Thams
——

{ Revwres Betertion OMcer | Maf Devan Datrict Cowncl | Phoor « Houss | Phowe's Lame | Tivnrtos | BX10 WW

et Dot o 0n s [ | 5 wnnbonr e ot 20s s ot I i e . | Ve tee s naliiaa sk,

Aicens your Cownad Yar sccmunt oaboe 24/7 @ gaasaddeacas b/ musencliasaiioe
Ao yoer Busemess Rates acconnt enbee 217 © paamidtoco ros b/ ozl
A0pe vour A Denett amd Counet bo redegr o oo 24T O menadds s e bt a i uasl

Feom: I, . .>
Sent. 19 Ocober 2021 1502

To: IR . >
Susbjoct: Todyy

o

Looks 1he 2'5 800 ke $00 sMe vicxs now, Raveg rad & meetng with Il Des mooning, he has scd H you couls do a drae by
ONLY on Hilse Bam, Cactugh, Tanton, EX16 8R2
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CAWRS DR

From.

Semt- 11 20231331

o D ... W ...

Subject: RE Case Number MOOC-587384  PROTE

- ..

The W Dme’ 2190t it, perhaps asematicaly, the (necl point, althaugh ot its Jimplest sense Boefly, the Mitory sugdeits that
the nitial cxoupation mght not Rave been 3 hutly formed retidential unit recessary 1o rgper the four your nde We krom
slcoquant works have e undertsiun intemaly 10 the bulding Over the yean [Ty were kind anough 1o POt them o0
Facetook| 10 (onvert an dres of the buRSng Lo what coud be considend 3 more 1ormalised arangement Bt & win Ol unde
36 10 wPathetd this wis Certandy a Gwelling in the four yaur sende o Mmgly 30 Wauthoried mied Wi

The Litter point was pihnd wp praviously by lagal |3 sallcitor na lonper working hive] sho wat suggesong that it meght be 3 ten
yoat Dresch on Uha Badit R wik 2 ve/work unit - Juther ed uie of bulldeyg & & blacksmiths wOhop and e OCluPiar NRemare
orgaped In this 2C0vRy ~ MThcugh that view $ENT 2ppedr 10 gam parmTuldr Bvour W sarvad 3 PO In the eariy part of 2022
10 whic iy tha owner responded that they wenen't living there and grovided an AeMative 20dress which appesr 1o be
contradicted by  reds report that was ottaned [l nemetec to got oreo stefinte the buikting tailowing the retumed
PO but | don thinh that was ever successtul

AR of which meand

[a] 1R hat Desw and remaing 3 Tve/work” unit it the planeing 18058 then 3t we hive COMObOMAory (vidence confirm
Ve and DLlupe wnde W wire MmOt Rhaly ol of Bme by the point of 2020 complant, and which & the Finst

Dord Wy wird made aware of the miues

[ 11T 8 art Out 34 T/ work’ unll ind Dhen subsequently 3 fully formad resadential unit was created intide the bullling
that would trigger the start of 3 new bmmnursty OOk for four yoan. W know that the Facebook ghotagraphs of the
Moo Subitantsl works [eaternad windows, 1or axamgle) are Aited to tha Littes part of 2021, but we JkO kndw that thete
was 2 bathroom, landing Ihing area provided in Crca 2013 (sformation provided By YO and Counal Tax) with mention
of a kitchen having been provided earfiar than that | suspect IS It 35pect on which the mattes will uitimately turn s
115 Chbad Mom D evidence ot the owrr has bitn doing work sternady Lo the bullding and provding Faciites, madt
lRaty trom day Ore, Ower 3 mamber Of years, But we havenl previdutly taken 3 view On i1 we thind £ & 2 Owelling and, it
10, mhen it wis subRantiilly comphitsd Thodd modl ecent eatornad woni to provite windoes November 2021 ar,
i 1oy whe, (03l 3isociated with the reskential use 1O thive may be 3n wgumaent Lo say that, In thi contet,

substantial completion Gid NOT oCiur Wt That point. Conwersady, If That Jrpumeat is NOT aCeptid, | SUipect we would
have 3 SETCURY in Sermonitraing that part of the bullding was Not being reddentially occupiod ghven all e erviderce
which points o just that scenana and for 3 condderable penod of ime

1) Finalty @ thire is an unlawéid dwellog i e bulding, would we ndeed grant planning ponweiuion On 3 Enked baskk to
thir Busingss 3 0vly 4 i1 K Cearly 353000ted with it?

Sorry for tha kngth of reply

R
—IMMW‘W|“HMMMI|MM|M-UMIMM|E!“
4

switchboard 01884 258255 | Fail [ st ce s s | Webine waw middevonganid

nw

nm

Do you really nesd to print this? Phease stay Green and leave it on the screen!
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Exhibit DA3
Bundle
MDDC e-mails dated - 21/10/2021- 26/10/2021 - 13/7/2023
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ce n S US Exaasd D2
2021

The Householder

Hillside B
Caelelgh If you need help, go to
SIS www.census.gov.uk

or phone us free on

40400/01007/1/345130

Reference number:

Dear Householder

Our records show that you have not submitted your census. You must complete
and submit it as soon as possible. If you've submitted it in the last week,

thank you and please ignore this letter.

You must complete the census by law or you could be taken to court and fined
up to £1,000.

How to complete your census now

Go to www.census.gov.uk and select "Start census”. I

el

If you've started your census online in the last week,
enter the household access code you already used
to continue and submit.

Or to start a new form, enter this new access code:

e Answer the questions and submit when complete.

& vYour answers are protected by law and will be kept confidential.

% © Helpis available for everyone to complete the census. Visit www.census.gov.uk
or call 0800 141 2021 to find out more, or to request a paper form. A member
of our Office for National Statistics (ONS) team may visit you if you've yet to

complete the census.

Thankiou

Professor Sir Ian Diamond - National Statistician

A office for National Statistics www.census.gov.uk

$083085-1 / GMHHG92 / B\agﬂ0506555 1345130/ 11345130 /1 of 4

4 }.14



r‘ Offictor’ el
S Natlonal Statlstics

ERQrd O

r L]
THE OCCUPIER 8 Complete online
HILLSIDE BARN S
CADELEIGH ® 0/ www.census.gov.uk
E%%F;T;%N § ' Your personal mternet access code is:
87124302 l }

IR |

0150 2553 7468 7156 . o - s
, | OR fill in this paper questionnaire and post it back
- Return to: | using the pre-paid envelope supplied. |
- FREEPOST 2011 Census, » ;
Processing Centre, UK

If your address is incorrect or missing, enter
- your correct address here:

e s —y

A message to everyone -actnow [ . .t

O T P | |
™
]

Everyone should be included in the census - all !

people, households and overnight visitors. rw_;__wm-;.w.-..-,_‘.__;_;.-_;.m_:..;._,._._--;.....ﬁ

It is used to help plan and fund services for your BN NS RN B

community - services like transport, education ) S fostcode
‘ H H % - v

and health. S IR e R B

[ & 0 PR R L2

Please complete your census questionnaire Dedl
on 27 March 2011, or as soon as possible eclaration

afterwards. You can fill it in online or on paper. i This auestlonnalre has been comﬁleted to the

Taking part in the census is very important and
it's also compulsory. You could face a fine if you
don't participate or if you supply false information.

Your personal information is protected by
law. Census information is kept confidential for |
100 years.

So help tomorrow take shape and be part of the

We may contact y
missing information.
If you have lost your envelope, please return to:

. Jil Matheson
National Statistician FREEPOST 2011 Census, Processing Centre, UK

Where can you get help?

v www.census.gov.uk

_' Census helpline 0300 0201 101

(&) Text Relay 18001 0300 0201 160
Help is available in large print and Braille

101001
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GO S DA 2

DISTRICT COUNCIL

k

Mr Dean Aggett Please ask for;, James Stevens
illside Barn

H1 B
Cédeleigh Telephone: _

Tivierton
Dewvon . Date: 14 April, 2011
EX16 8RZ

Dear Sir/Madam

Notice of Addition
Representation of the Peoples Act

I am writing to inform you that, provided there are no objections to your application to be
included on the Register of Electors at Hillside Barn, Cadeleigh, Tiverton, Devon, EX16 8RZ
within the next 5 working days, you will be added to the May register.

If you require any further information or assistance with this matter, please do not hesitate to
contact me.

Yours faithfully-t

pp.Kevin Finan
Electoral Registration Officer

L

Kevin Finan, Electoral Registration Officer, Mid Devon District Council, .
Phoenix House, Phoenix Lane, Tiverton, Devon, EX16 6PP :

Page 504



E)\\:\)&K ™ ™ ’
" Mid:!
Devon

DISTRICT COUNCIL

Electoral Services
Phoenix House

Mr Dean Aggett Phoenix Lane

Hillside Barn Tiverton
Cadeleigh EX16 6PP
Tiverton Ask for; Jackie Stoneman
Devon

Tel: 01884 255255

Date: 23 November, 2011

To whom it may concern:

CERTIFICATE OF ELECTORAL REGISTRATION

Dear SirfMadam

Re: Mr Dean Aggett: Declaration of Local Connection - Hillside Barn, Cadeleigh,
Tiverton, Devon, EX16 8RZ

This is to confirm that Mr Dean Aggett is on the Register of Electors 2011 at the above
address by Declaration of Local Connection. This declaration is due to the fact that the
property is not an approved residential address. The electoral roll number is FE-157/1 on

this register.

Yours faithfully

Jackie Stoneman
Electoral Services Manager

\\mddcsan\apps\express\document\register\ \_gn-cor.doc
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Exvolsx DAZ,

Poll card

1 Your details:

i/c»ting on Thursday 5 May 2011 | pean Aggett

: — Hillside Barn
Referendum on the voting system for UK | Cadeleigh
Parliamentary elections Tiverton
Election to Mid Devon District Council (Ref) ‘ Devon
Voting Information ’ h

|
Council Ward | Cadbury I You cannot be issued with a ballot paper after
i 10:00 pm, even if you are at the polling station
Polling Day Thursday 5 May 2011 before then.
Eolling Hours | 7:00 amn to 10:00 pm \\’(;)tt; do not need to take this card with you to
Y"«‘«‘L{r ;poll?ng Parish Hall | If undelivered, return to: Mid Devon District Council (Ref),
Sfathn will be | Cadeleigh Phoenix House, Phoenix Lane, Tiverton, Devon, EX16
EX16 8HW 6PP ’

—_— ﬂ . Please turn over >
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Exhibit DA2
Bundle
MDDC letter dated 23/11/2011 reference Register of Electors
Copies of Driving Licence x 2 with address of Hillside Barn

MDDC Electoral Roll evidence April 2011

Aol
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9. | consider that because of the information and evidence provided within this
declaration that any alleged breach of planning conditions had achieved immunity
‘before’ the service of the 2 x BCN's, and as a result those uses, and breach of
conditions had become lawful after 10 years of continual breach. As a result, the
service of those notices was not proportionate. | also consider that the service of a
BCN does not stop the immunity clock in relation to breaches of planning legislation
as a BCN is not considered as an enforcement notice in relation to planning
legislation.

10. 1 am a Blacksmith and have little knowledge of the particular use of planning words
and phrases, given that they don't seem to always align with the common
understanding most of us non planning public have. | have answered the questions
to the PCNs x2 with the best guesses at what was required. This | have done as an
ordinary man on the street , this being so, | have always claimed | have used my
property exactly the same way since | first bought it 19 years ago, and that my
understanding now is that due to the passage of time my use has gained the
immunity granted by such legislation as exists regardless of how | phrase or describe
that use to be, it has become a completely lawful use and has been so for a long
time.

11. | believe from the above information and evidence referred to in this sworn
statement, that it is clear that the building known as ‘Hillside Barn’ (Meadow Forge)
has been in continuous composite use as a forge and dwelling house/residential (B2
and C3 Use Classes) and that the areas outside of the approved forge have been
used for the storage and stationing of materials/vehicles and chattels for well over ten
(10) years. As a result, that change of use and any breach of planning conditions
imposed upon planning permission 09/01587/FULL is now immune from planning
enforcement action by the Local Planning Authority (LPA) and a Certificate of Lawful
Use can be granted to that effect.

I make this declaration conscientiously believing the same to be true and by virtue of the
Statutory Declarations Act 1835 declared at 3 ?H’A M—C«ﬁa&on before.

Signed

Signed

Dated q Ve b e 2028 Dated 1~ UtMey 20285
(Your name) (Solicitor) M el

0 Flockooehuc.t
oo et Seedsr ok

Dunn & Baker Solicitors
Chudleigh House

38 High Street
Cullompton

EX15 1AE
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A bundle of MDDC e-mails to include - An MDDC e-mail dated 21 October 2021 ref
— 117394 stating that there is enough evidence to 7ist as residential from February
2013

Another MDDC e-mail dated 26™ October 2021 subject 20/00223/RURAL that states
‘I have reviewed the information available, and it appears that the owner Mr Aggett
has been living in the premises for some time and probably since around 2010.
There does appear to have been a material change of use of the building’

An MDDC e-mail dated 13t July 2023 MDDC Case Number MDQC — 587384 which
sates ‘We have corroboratory evidence confirming use and occupation since 2008
and we are most likely out of time by the point of 2020 complaint, and which is the
first time we were made aware of the issues’

Bundle Exhibit DA3

It is apparent from MDDC own records that they have been aware of my mixed use
of ‘Meadow forge’ for many years (more than 10) ‘prior’ to the service of their 2 x
Breach of Condition Notices both dated 28" March 2025. (20/0223/RURAL).

| consider that | have not attempted to conceal or hide my mixed (composite) use
based upon my disclosure to the Electoral Roll registration and Driving Licence
Authority.

Issue (b)

The use of associated external land to store materials, goods, scrap metal and waste
materials in Breach of Condition 5 imposed upon planning permission
09/01587/FULL. | would contend that when | applied for the retention of the change
of use from an agricuiiural building to a blacksmiths forge in November 2009
(09/01587/FULL) that application related only to the building in question and not the
outside land. But understand that conditions can be imposed upon land that | own
and that was identified as such when | made the planning application.

It is clear from my PCN replies that outside storage of vehicles and chattels has
taken place continually for more than ten (10) years and the aerial images from
Google Earth show a period of outside storage from 1% January 2010 up until e
March 2025 with various dates in between. | produce a compilation of dated Google
Earth Images Exhibit DA4

As a result of the above | consider that the breach of condition 5 on planning
permission 09/01587/FULL has been breached for more than ten (10) years and as a
result that breach is now immune from enforcement action.

. 'On 28" March 2025 | was served with two (2) x Breach of Condition Notices (BCN)

that related to perceived breaches of Conditions 2 and 5 imposed upon Planning
Permission 0901587/FULL granted on 14" December 2009. Both BCN's had the
enforcement investigation reference of 20/0223/RURAL. | would imagine that, given
the enforcement investigation reference, that those investigations have been ongoing
since 2020 and that it has taken MDDC five (5) years to consider the service of the 2
x BCN's.
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immunity against enforcement action as any unauthorised use had taken place

continually over ten (10) years from 2006/7 until and beyond 20017/18.

It was also evident that there had been 10 years’ worth of use between 2011 when |

registered with MDDC on their electoral roll (FE-157/1) with the address of Hillside

Barn’ on 5" May 2011 and 2021 well before | was served with the PCN.

6.4 — See answers 3.6 - 5.8 and 6.1.

6.5 - To further explain | have paid Business Rates since 2007 and residential
Council Tax since 2022.

6.6 - | have paid Business Rates since 2006/7 but when | answered the PCN no
Council Tax was being paid. The Residential Council Tax that | now pay was
‘back dated’ to BEFORE the PCN date.

6.7 - See answers 3.6 — 5,8 and 6.1

6.8 - | put N/A here because | the answer to 6.7 was NO

6.9 - This question was not relevant to the allegation of change of use or Breach of
Conditions

7.0-See 6.9
7.1-See 6.9
7.2-See 6.9
7.3-See 6.9
7.4 — Was irrelevant

7.5 — This answer provides details of 15 years of use to station the vehicles on the
land. However, this answer has been ignored as | have been served with a Breach of
condition Notice in relation to that use. | believed that the use had become immune
after 10 years.

7.6 — This answer is accurate and correct

7.7 — See answer 7.5 plus this answer gives further information in relation to the use
of the land in question.

7.8 — Correct and accurate answer.
7.9 to 8.2 are all correct and accurate as answered.

As a result of the above | consider that | have used the approved Blacksmiths Forge
building continually for both residential purposes and as a working forge in what |
would describe as a composite use for well more than ten (10) years and certainly
from 2011 until the date of this declaration.

| produce a bundle of evidence in support of this declaration consisting of, but not
exclusively.

A MDDC letter dated 23rd November 2011 stating | am on the Register of Electors
2011.

Driving Licence x 2 with address of ‘Hillside Barn’ from 15" October 2011 until the
current date.

MDDC Council Tax Reference. Electoral Roll evidence from April 2011 and
November 2011. Bundle Exhibit DA2.
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from the council such as the term ‘human habitation’ despite requests for such
clarification being made. This with my limited understanding of the planning guidance
and was my best guess at what was required. | held this belief rightly or wrongly until
the issuing of a council tax bill that made it clear to me that the council were now of a
different opinion to the one, they gave me previously, and from that time on | now
believe that my use would indeed constitute a use as the council claimed. As such
that use going back to at least 2013 and possibly earlier. | can confirm | had in fact
used my property this way from day one and registered my use as such from 2011
even though at that time the council refused to see it as a change of use and would
only register me as a locale area connection and not residential even though | clearly
gave them all the information as to how my building and land was used by myself at
that time.

| will only address the answers given that | feel could be misunderstood.

A.1.2 — My reply relates to my correspondence address not my residence.

A 1.6 — Owned since 2006 as identified on Land Registry

A 3.2 — See my answer to 1.2.

A 3.3 = | had given residential addresses that | have had permission to receive
personal correspondence as my address (Meadow Forge) was not a residential
address according to MDDC. A residential address was required to complete the
PCN.

3.5 — This answer is correct, but | would now add that | occupied the barn in 2006/7
after | had purchased the site. Then retrospective planning permission was granted
ref — 09/01587/FULL and | used a correspondence address to make that application.
3.6 — | did not consider that my residential use was a change of use but considered
that it was a ‘mixed use’ (composite use) of residential and blacksmiths forge.

3.7 — See my previous answer to 3.6.

3.8 —See 3.6

3.9-See 3.8

4.0 — | put none as | thought the use was a ‘mixed use’ (composite)

4.1 — | put No but in fact there was and still is electricity to the ‘mixed use’

4.2 to 4.5 as on the PCN

4.7 — See 3.6

4.8 — | did not understand this question so answered ‘No works started’

4.9~ See 3.6

5.0 — See 3.6

5.1 — | felt this question was not relevant to the alleged breach referred to within the
PCN

5.5 - See 3.6

5.6 — See 3.6

5.7 —See 3.6

5.8 — See 3.6 | considered that the uses were mixed uses of a blacksmiths forge and
residential. (composite)

5.9 — This answer | considered as correct as the use was as a mixed use of work and
residential for example a live work planning unit. Composite use.

6.0 — Correct

6.1 — See answers 3.6 and 5.8 and no planning application was invited. MDDC
continued to state the use was NOT residential until | was served with the PCN
(Enf/20/00223/RURAL) which | completed, and to repeat the uses | considered were
acceptable mixed uses. In addition, | considered at that time | had gained an

Page 490



mixed use of Blacksmiths workshop and for human habitation. The MDDC
enforcement investigation reference was 10/00037/UCU.

| did answer that there was no human habitation of the building at that time, and that |
lived at ‘Rose Cottage’ TA2 6QS. However, ‘Rose Cottage’ was a correspondence
address, and | was in fact living within the blacksmiths forge building for most of the
time. From the documents that | have obtained from MDDC it would seem that they
closed the case (10/00037/UCU) on 11" May 2011. MDDC did not follow up on any
enforcement action after | returned the completed PCN.

During 2011 various works and activities occurred to include. The installation of,
within the northeastern corner of the blacksmiths/forge building, dwelling house
facilities that allowed me to live within the building and use that part of it for
residential purposes (human habitation). Which included wash facilities, a bath, sink
and toilet were plumbed in on the 1! floor and a laundry area was installed on the
ground floor.

| completed a Census form which was sent to me at Hillside Barn.

In November 2011 | registered myself as resident at Hillside Barn on the Electoral
Roll. | was informed that | could only register as a ocal area connection’ as the
property was not classed as residential. | accepted this explanation because | did not
understand the regulations. As far as | know | am still on the electoral roll. MDDC
Electoral Roll ref = FE-157/1. | was able to vote in relation to the MDDC Elections on
5 May 2011 as a result.

My 2 x Driving Licences show me as resident at Hillside Barn from 15" October 2011
and until 12" May 2021 in relation to my HGV licence which needs to be renewed
every 4 years. | have not renewed my HGV licence, but my main driving licence
continues to relate to my address as ‘Hillside Barn’ and has done since 2011.

The Valuation Office Agency (VOA) attended and surveyed in 2011 to re-evaluate
the property and survey the building.

| assumed that MDDC had decided that they would take no further action regarding
the allegation of my residential use (human habitation) of Hillside Barn as | heard
nothing from MDDC until | was served with another Planning Contravention Notice
(PCN) in early 2022 which | completed and returned dated 8" February 2022. The
MDDC enforcement reference was ENF/20/00223/RURAL which was a new
reference because of what | assume was a new complaint as the previous MDDC
enquiries had the Enforcement reference of 10/00037/UCU. As can be seen these
investigations and the service of the more recent PCN are 12 years apart.

| completed the PCN but did not hear from MDDC until November 2024.

From January 2022 | have paid MDDC residential Council Tax under the reference —
168RZHIL0000 Council Tax Band A. The Council Tax describes Hillside Barn as a
‘mixed use’ property. | assumed that the mixed-use description included residential
given that | was paying residential Council Tax.

As mentioned above | completed and returned a Planning Contravention Notice
(PCN) and signed it dated 8th February 2022. This PCN had the MDDC Enforcement
Reference ENF/20/00223/RURAL. | found this PCN very confusing and complicated
so | feel | should explain my answers more fully.

My understanding of planning regulations at the time of each PCN was that having
de minimis use such as running a business from home or having an office in a spare
room for an employment in a job use would be equivalent to using a workplace
facility after or during a working day such as washing, eating, or resting would not be
a change of use and with there being no clarification of these uses being available
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APPENDIX B (c)

IN THE MATTER OF ‘Meadow Forge’ Cadeleigh, EX16 8RZ

| Dean AGGETT. Of ‘Meadow Forge’ Cadeligh, EX16 8RZ. Do Solemnly and sincerely
declare as follows:

1. | make this declaration in relation to the submission of a Section 191 Certificate of
Lawful Use application that | will make to Mid Devon District Council (MDDC)
regarding the mixed (composite) use, of a building, as a Blacksmiths Forge and
dwelling house, and the use of associated external land for storage in breach of
conditions 2 and 5 imposed upon MDDC planning permission 09/01587/FULL. The
site is known as, and located at ‘Meadow Forge’ Cadeleigh, EX16 8RZ.

2. For the purposes of this declaration, and for the avoidance of doubt, the building and
associated external land referred to within this declaration, and the subject of the
Certificate of Lawful Use application, has been identified by me and outlined in red on
a Site Location Plan (SLP) and a set of full plans which | produce as Exhibit DA1.

3. |am the registered owner of land and buildings located on the site (Exhibit DA1)
which is now known as ‘Meadow Forge' EX16 8RZ. | acquired the land and building
in 2006. As a result of the above | can provide detailed information and evidence
regarding my continued and uninterrupted use of the site, from 2006 until the date of
this declaration.

4. Mid Devon District Council (MDDC) have been aware of my use of the building and
land since 2007 when they wrote to me regarding an alleged change of use. The
MDDC reference was ENF/07/00052/UCU. As a result on 14" December 2009, |
obtained planning permission from Mid Devon District Council (MDDC) for the
‘Retention of change of use from agricultural to blacksmiths forge’ that planning
permission received the reference 09/01587/FULL. This planning permission was
granted in retrospect and condition 1 imposed upon that permission states that ‘the
date of commencement of this proposal is to be taken as 2™ November 2009’ which
is the date the application was submitted, NOT when it was approved. The plans |
submitted in support of this application show empty spaces on both the ground and
first floor. When | applied for planning permission 09/01587/FULL, | used the
correspondence address of ‘Copenhagen Farmhouse’ but | was in fact moving
between that address and ‘Meadow Forge’ spending most of my time at the forge.

5. This my declaration will refer to two (2) issues.

a) My use of the approved blacksmiths forge building as a mixed (composite) use as
a blacksmiths forge and dwelling house. In breach of condition 2 p.p.
09/01587/FULL.

b) My use of the associated external land for the storage of materials goods scrap
and waste materials and chattels in breach of condition 5 p.p. 09/01587/FULL.

6. Issue (a).
After planning permission 09/01587/FULL was granted on 14" December 2009. On

14t May 2010 | completed and returned a Planning Contravention Notice (PCN) in
relation to the allegation that there was a breach of planning legislation relating to the
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¢ Site Location Plan (SLP) (Exhibit DA1) and (block and elevational plans) indicating
the mixed (composite) use of the building and external areas to which this application
applies.

¢ Statutory declaration with accompanying exhibits (some confidential), from the

landowner (applicant) and occupant.
¢ Documentary and photographic submissions in relation to the facilities and

occupation of the mixed (composite) use building and use of the external space.

Conclusion

Having regard to the matters set out above, evidence, and material factors, such as case
law, as well as evidence on site, and the fact that no known enforcement action has been
undertaken historically within the claimed immunity period in relation to any unauthorised
development or material change of use or breach of condition. Plus, as there was no
enforcement notice or breach of condition notice in force when the immunity was gained.

It is considered, that on the balance of probability, the Local Planning Authority (LPA) have
been provided with the evidence to support the issue and grant of a Certificate of Lawful
Use/Development under the provisions of Section 191 Town & Country Planning Act 1990.
That certificate to state that the unauthorised changes of use and breach of conditions 2 and
5 imposed upon planning permission 09/01587/FULL, at ‘Meadow Forge’ (and associated
external areas) EX16 8RZ, identified on Exhibit DA1 have been used and been in place
continually for a period of more than ten (10) years ‘prior’ to the service of the 2 x Breach of
Condition Notices and prior to this certificate application. As a result, those uses and breach
of conditions are now lawful, and immune from planning enforcement action. It is respectfully

requested therefore that a Certificate of Lawful Use can be granted to that effect.

T.01884 38662

Registered in England No 10444684. Registered Office: 21 Bampton Street, Tiverton, Devon, EX16 6AA. VAT Number: 172 2186 20
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Gravesham (above) indicates that it is the facilities and their characteristics which are

important. Not the time periods involved in relation to occupation.

The dwelling house element is located within the northeastern end of the building and on
different floors, as shown and identified (shaded red) on the submitted plans. The ground
floor contains a kitchen area with units and appliances and a utility area. The 1 floor
contains a shower room and toilet (bathroom), a furnished seating/living area with log
burner, snug storage and office areas. 2" floor contains a sleeping area with bed and
storage. (see submitted photos)

The dwelling house element has always been furnished with facilities associated with
residential use since 2010. (see submitted statutory declaration).

The building footprint and that of the outside storage area, have all been identified on the
submitted plans for the avoidance of doubt. (Exhibit DA1)

Of note to the Local Planning authority (LPA) will be that the use of this building and land
has never been concealed or hidden. (see statutory declaration/evidence and Council Tax
records). In addition, see the MDDC historical information showing that enforcement
investigations have been ongoing under the references — 10/00037/UCU - 17/00184/BRE
and 20/00223/RURAL.

A MDDC e-mail communication dated 13/7/23 states that MDDC were aware of a ‘mixed
use’ taking place since 2008. Complaints had obviously been received by the LPA in 2010
and 2017 given that enforcement investigations were commenced and presumably closed.
Another complaint was received in 2020 hence the enforcement file and investigation
reference 20/00223/RURAL which resulted in the service of the 2 x BCN'’s on 28" March
2025 4 or 5 years later.

MDDC e-mail communication dated 13/7/23 showing a historical mixed use. 2008 date

highlighted red arrow.

The Evidence
The evidence base in relation to this application constitutes the following material and
documentation:

T.01884 38662

Registered in England No 10444684. Registered Office: 21 Bampton Street, Tiverton, Devon, EX16 6AA. VAT Number: 172 2186 20
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HILLSIDE BARN, CADELEIGH,
TIVERTON, DEVON, EX16 8RZ

Local Authority Mid Devon

Local authority 168RZHILOO0O
reference number

CouncilTax band A
Improvement No

indicator

With effect from 1January 2022
Mixed-use property Yes

Court code None

» What does my property information mean?

MDDC Council Tax records with effect from 1/1/2022

The dwelling house element of the mixed use at ‘Meadow Forge’ contains all the facilities
required for use as a dwelling house as referred to in Gravesham BC v SSE & O’Brien
[1982] 47 P&CR 142; [1983] JPL 307 where it states that.

Generally, it has been held that the distinctive characteristic of a dwelling house is its ability
to afford those who use it, the facilities required for day-to-day private domestic existence._It

does not lose those characteristics if it is occupied for only part of the year, or at infrequent

intervals, or by a series of different persons.

The applicant has owned the land including the site/location of the dwelling house since at
least 2010.
The building contains all the facilities of a dwelling house. These facilities are described

below.

T.01884 38662
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in force when the immunity period had been achieved, and the use/development had

become lawful.

In short once Section 171B (2) and (3) have been satisfied the use/development is lawful.

It may transpire that the LPA (MDDC) in this case consider that Section 191 (3) (b) of the
Town & Country Planning Act 1990 applies. In that a Breach of condition Notice ‘is then in
force’ at the time of this Certificate Application. However, it must be that the term ‘then in
force’ relates to the existence of an Enforcement Notice OR Breach of Condition Notice
during the period that the immunity was being accrued. NOT after that immunity had been

gained.

This application seeks to prove, on the balance of probability, that the mixed use (composite)
of the approved blacksmiths building, as a forge and dwelling house along with the use of
the external areas for storage are now lawful and immune from LPA enforcement action.
Whilst only four (4) years of continual use needs to be proven in relation to the change of
use of part of the building to a dwelling, the applicant has owned and used the building and

external land as described for well over the required ten (10) years

There has been submitted in support of this application a statutory declaration made by the
applicant along with numerous exhibits consisting of invoices/receipts/photographs/Council
Tax and MDDC documents that establish a timeline in relation to the historical unauthorised
change of use of the building to a mixed (composite) use and the use of the outside area/s
for storage. All in breach of conditions 2 and 5 imposed upon planning permission
09/01587/FULL.

T.01884 38662
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The above BCN x 2 notices were served on 28" March 2025 AFTER the claimed four (4)
year and ten (10) immunity periods had been accrued (see supporting statutory declaration
and exhibits) and as a result have not stopped or interrupted that immunity period. A Breach
of Condition Notice (BCN) is not an enforcement notice. A BCN is not an "enforcement
notice" (which is defined as an enforcement notice issued pursuant to s172 of the TCPA
within the Act) i.e. not a BCN pursuant to s187A.

As a result, the immunity period continues to be accrued.

In any event the applicant will claim ten (10) years of immunity going as far back as 2010
which then satisfies all of the immunity periods as imposed by way of Section 115 of the
Levelling-up and Regeneration Act 2023 which became legislation on 25th April 2024, and

the relevant legislation that applied before that date.

It is important to note that once an immunity has been gained no enforcement action can
be taken by the Local Planning authority (LPA). R Ocado v Islington (2021) EWHC 1509
The (Ocado) decision (see paragraphs 49 — 60 and 130 within the judgement) thus
establishes that once a breach of condition has continued for more than 10 years, the right
to use the land in breach of that condition can only be lost by abandonment, subsequent
change of use or creation of a new planning unit. The breach of condition does not have to
be continuous after the original 10 years (or 4 years if applicable) has passed.

See Thurrock Borough Council v Secretary of State for the Environment [2002] J.P.L 1278
The LPA have had the opportunity to take enforcement action since 2010 (see below
evidence) and have not done so. The Thurrock judgement where Schiemann LJ explains at
[25] that the rationale for the time limits in s.171B is that once they have expired the local
planning authority has lost the chance to take enforcement action in respect of that breach.
Section 171B expressly prohibits the taking of enforcement action. It must be queried
therefore if the service of the 2 x BCN'’s was in fact lawful at the time given that the immunity
had already been gained. It may have been the case that if the applicant in this case and the
recipient of the 2 x BCN’s was aware of the above he may have lodged a legal challenge to
those 2 x BCN’s but of course that time for challenge has expired.

Also see Swale Borough Council v First Secretary of State [2006] JPL 886.

The service of the 2 x Breach of Condition Notices (BCN’s) cannot stop the immunity ‘clock’
once the development/use has become lawful (Ocado) and cannot be considered to be
‘then in force’ as far as the consideration of Section 191 (3) Town & Country Planning Act

1990 when dealing with such applications as this certificate submission. The BCN’s were not
T.01884 38662
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Such development, to include building works and any material change of use, without
planning permission could be unauthorised and contrary to Section 171A (1) of the Town &
Country Planning Act 1990.

However, Section 171B (1) and (2) of the same legislation ‘previously’ referred to immunity
time limits and stated at.

(1) Where there has been a breach of planning control consisting in the carrying out without
planning permission of building, engineering, mining or other operations in, on, over or under
land, no enforcement action may be taken after the end of the period of four years beginning
with the date on which the operations were substantially completed.

(2) Where there has been a breach of planning control consisting in the change of use of any
building to use as a ‘single dwelling house’, no enforcement action may be taken after the
end of the period of four years beginning with the date of the breach. This definition includes

the change of use to a dwelling house in breach of a condition.

However, and importantly, Section 115 of the Levelling-up and Regeneration Act 2023
became legislation on 25th April 2024.

Regulation 3(b) brought section 115 of the 2023 Act (time limits for enforcement) into force
on 25 April 2024. However, Regulation 5 contains a transitional provision which provides that
the amendments made to the 1990 Act by section 115 do not apply, in the case of a breach
of planning control referred to in section 171B (1) and (2) of the 1990 Act (relating to
unauthorised development and to the change of use of any building (part of a building) to

use as a single dwellinghouse), if the change of use or development occurs before the 25th

April 2024.

This application refers to alleged unauthorised change of use of the blacksmith building into
a mixed use (composite) of blacksmith building and dwelling house, and the use of outside
space to store materials and chattels. These allegations are contained within the 2 x Breach
of Condition Notices (BCN'’s) served by MDDC their ref- 20/0223/RURAL and both dated
28" March 2025. The notices refer to breaches of conditions 2 and 5 imposed upon planning
permission09/01587/FULL.

The alleged Breach of Condition 2 relates to the residential use of the building.

The alleged Breach of Condition 5 relates to use of external land for storage.

T.01884 38662
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In this case a mixed (composite) use (planning unit) has been created, the mixed use
comprises blacksmiths forge (B2) and outside storage (B8), and dwelling house (Use Class
C3 (dwelling house)) resulting in a ‘sui-generis’ use class. The term given to the uses of land

or buildings not falling into any of the use classes identified by the UCO.

In determining whether the use of planning unit (the site) has changed to its current use as

described, the following needs to be considered.

Section 55 (1) of the Town and Country Planning Act 1990, states that “Subject to the
following provisions of this section, in this Act, except where the context otherwise requires,
“development,” means the carrying out of building, engineering, mining or other operations

in, on, over or under land, or the making of any material change in the use of any buildings

or other land.

For the purposes of the 1990 Act, section 336(1) defines "building" as including any part of a

building. It is considered that the criteria for determining the mixed use (composite) of the
building as a blacksmith and as a dwelling house would include both the physical condition
of the premises and the manner of the uses. Where a single, self-contained set of premises
comprises a mixed (composite) unit of occupation, which can be regarded as a separate
"planning unit" from any other part of a building containing them; are designed or adapted for
residential purposes, containing the normal facilities for cooking, eating and sleeping
associated with use as a dwellinghouse; and are used as a dwelling, whether permanently or
temporarily, by a single person or more than one person living together as, or like, a single
family, those premises can properly be regarded as being in use as a single dwellinghouse
for the purposes of the Act

A mixed-use building combines residential and non-residential (commercial) spaces within
the same structure or development. This could include a shop on the ground floor with
apartments above, OR a building with both commercial space and a residential unit/space
(as is the case of this application).

The key characteristic is the presence of both living and working areas within the same

T.01884 38662
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The leading case in relation to defining what constitutes a planning unit is Burdle v SSE
(1972). Burdle provides three (3) possible situations.

First, whenever it is possible to recognise a single main purpose of the occupier's use of his
land to which secondary activities are incidental or ancillary, the whole unit of occupation
should be considered.

Secondly, it may equally be apt to consider the entire unit of occupation even though the
occupier carries on a variety of activities, and it is not possible to say that one is incidental or
ancillary to another. This is well settled in the case of a composite use where the component
activities fluctuate in their intensity from time to time, but the different activities are not
confined within separate and physically distinct areas of land.

Thirdly, however, it may frequently occur that within a single unit of occupation two or more
physically separate and distinct areas are occupied for substantially different and unrelated
purposes. In such a case each area used for a different main purpose (together with its

incidental and ancillary activities) ought to be considered as a separate planning unit.

The Second (2") and relevant situation applies to this application where the applicant is the
owner of the building and land in question (Exhibit DA1), along with other adjacent land used
for other lawful activities (agricultural and horticultural and forestry). The mixed (composite)
use has taken place in relation to the use of the building approved by way of planning
permission 09/01587/FULL ‘Meadow Forge’ has been created because of the unauthorised
adaptation and unauthorised material change of use of part of the blacksmiths forge building
and its associated outside area all of which can now be considered as a separate planning

unit as defined by the consideration of Burdle 2™ scenario (above)

The change of use and breach of conditions has resulted in the creation of the new separate

planning unit as identified by way of Exhibit DA1. (Site Location Plan)

A certificate for existing use must include a description of the use, operations, or other
matter for which it is granted, regardless of whether the matters fall within a use class. But
where it is within a “use class”, a certificate must also specify the relevant “class”. In all
cases, the description needs to be more than simply a title or label if future problems
interpreting it are to be avoided. The certificate needs to therefore spell out the

characteristics of the matter to define it unambiguously and with precision.
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MDDC Online Planning History
Planning Permission was granted on 14" December 2009 for -

1. Retention of change of use from agricultural to blacksmith's forge.

2.Two (2) x Breach of Condition Notices were issued on 28" March 2025 in relation to
Condition 2 and Condition 5 imposed upon planning permission 09/01587/FULL. The notices
required compliance by 28/5/25 (condition 5) and 28/6/25 (condition 2) — Enforcement ref —
20/0223/RURAL.

The case for the Grant of a Certificate

The building and land the subject of this application, has been identified on the submitted
site location plan (SLP) (Exhibit DA1) block plan and additional plans.

Google Image dated 1/3/2025 building (red arrow)

The unauthorised breaches and breach of condition/s are continuing at the time of this

application.
The building and land the subject of this application, can be considered as an independent

single planning unit for the following reason.

T.01884 38662
|
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Site Location plan (Exhibit DA1) and identified mixed use building, outside storage area, and

planning unit ‘Meadow Forge’ EX16 8RZ.

Planning History
A search of the Mid Devon District Council (MDDC) website reveals the below relevant
planning history.

iaress Froperty History (/) constraints (1) Map

Planning Applications (4)

= Erection of 2 no. lean-to off existing silage barn for livestock/general purpose use
Ref. No: 05/00017/FULL | Status: Application Refused

= Erection of 2 no. lean-to off existing silage barn for livestock/general purpose agricultural use (Re-submission)
Ref. No: 05/00693/FULL | Status: Application Refused

= Erection of 2 no. lean-to's off existing barn for livestock/general purpose agricultural use
Ref. No: 05/02000/FULL | Status: Application Refused

= Retention of change of use from agricultural to blacksmith's forge

Ref. No: 09/01587/FULL | Status: Application Permitted

Planning Appeals (2)
= Erection of 2 no. lean-to off existing silage barn for livestock/general purpose agricultural use (Re-submission)
Ref. No: 05/00033/WR | Status: Appeal Dismissed

= Erection of 2 no. lean-to's off existing barn for livestock/general purpose agricultural use
Ref. No: 05/00050/WR | Status: Appeal Dismissed

Planning Enforcements (1)

. uiry.
Ref. No: 20/00223/RURAL | Status: Notice Issued

T.01884 38662
|
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“building” includes any structure or erection, and any part of a building, as so defined, but

does not include plant or machinery comprised in a building.

This supporting statement provides information and evidence in accordance with guidance
as set out within the Department for Communities and Local Government - Planning Practice
Guidance in relation to Lawful Development Certificates. (Revised 6th March 2014)

If the local planning authority is satisfied that the appropriate legal tests have been met, it will
grant a lawful development certificate. Where an application has been made under section
191. The applicant in this case understands that the statement in a lawful development
certificate of what is lawful relates only to the state of affairs on the land at the date of the

certificate application.

In addition, in the case of F W Gabbitas v SSE and Newham BC [1985] JPL 630 the Court
held that the applicant’'s own evidence does not need to be corroborated by “independent”
evidence to be accepted. If the LPA have no decisive evidence of their own, or from others,
to contradict or otherwise make the applicant’s version of events less than probable, there is
no good reason to refuse the application, provided the applicant’s evidence alone is
sufficiently precise and unambiguous to justify the grant of a certificate “on the balance of

probability”.

A local planning authority needs to consider whether, on the facts of the case and relevant
planning law, the specific matter is or would be lawful. Planning merits are not relevant at

any stage in this application, or any subsequent appeal process.

Site and surrounding area

For the purposes of this application the relevant site is identified and outlined in red on the
Site Location Plan (SLP) Exhibit DA1, Block Plan and elevational plans. The mixed-use
building is known as ‘Meadow Forge’ Cadeleigh, EX16 8RZ. Additional land, which is outside
of the application red line, is owned by the applicant and is described as

‘agricultural/horticultural & forestry’.
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Time limits for enforcement action.

Prior to 25 April 2024 Section 171B of the Town and Country Planning Act 1990 (“TCPA”)
provided that LPAs could not take enforcement action in respect breaches of planning
control (including a breach of condition) following a period of either four (4) or ten (10) years,
depending on the type of breach.

The four-year period applied in respect of operational development and the change of use of
a building (or part of a building Sect 336 T & CP Act 1990) to a single dwellinghouse. The
10-year period applied in respect of all other breaches of planning control, including
breaches of planning condition, but the 4-year rule applied to a breach of condition which
involved the change of use of a building (or part of a building) to a dwelling house. (see

below).

Section 171B (2) previously stated; Where there has been a breach of planning control

consisting in the change of use of any building to use as a single dwelling house (as in this

case), no enforcement action may be taken after the end of the period of four years
beginning with the date of the breach.

(3) Any other matter (breach of condition) stated that a ten (10) year immunity was required

Section 171B as from 25" April 2024 now states —

(1) Where there has been a breach of planning control consisting in the carrying out without

planning permission of building, engineering, mining or other operations in, on, over or under
land, no enforcement action may be taken after the end of the period of—

(a) in the case of a breach of planning control in England, ten years beginning with the date
on which the operations were substantially completed, and

(2) Where there has been a breach of planning control consisting in the change of use of any
building to use as a single dwellinghouse, no enforcement action may be taken after the end
of the period of—

(a) in the case of a breach of planning control in England, ten years beginning with the date
of the breach,

(3) In the case of any other breach of planning control, no enforcement action may be taken

after the end of the period of ten years beginning with the date of the breach.

The definition (interpretation) of a Building at Section 336 Town & Country Planning Act

1990 (as amended) states.
T.01884 38662
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Section 191 Town & Country Planning Act 1990 states; at (2)
For the purposes of this Act uses and operations are lawful at any time if—
(a) No enforcement action may then be taken in respect of them (whether because they did

not involve development or require planning permission or because the time for enforcement

action has expired or for any other reason); and

(b) They do not constitute a contravention of any of the requirements of any enforcement
notice then in force.

OR and in relation to this application -

(3) For the purposes of this Act any matter constituting a failure to comply with any condition
or limitation subject to which planning permission has been granted is lawful at any time if—
(a) the time for taking enforcement action in respect of the failure has then expired; and

(b) it does not constitute a contravention of any of the requirements of any enforcement

notice or breach of condition notice then in force.

NOTE. In the case of this application 2 x Breach of Condition Notices (BCN’s) were served
and dated 28" March 2025 (MDDC ref — 20/0223/RURAL) but were not ‘in force’ when
immunity had been gained. A BCN is not an enforcement notice that prevents immunity
being gained.

Section 70C of the Town & Country Planning Act 1990 (TCPA) indicates that a BCN is not
an "enforcement notice" (which is defined as an enforcement notice issued pursuant to s172
of the TCPA within the Act) i.e. not a BCN pursuant to s187A.

As a result, the immune and lawful uses identified continue at the time of this application and

the immunity ‘clock’ has not been stopped by the service of the 2 x BCN’s.

The lawfulness of a use or development is ‘not’ dependent on an LDC being issued. This
has been confirmed in relation to the lawfulness of an existing use or ‘development’ (as in
this case) by the judgment of the High Court in Hillingdon LBC v SSCLG [2008] EWHC 198
(Admin). In the course of this judgment, attention was drawn to paragraph 16 of Annex 1 to
Circular 17/92 which existed at the time and stated that. subsection (2) of section 191 which
provides that, (for the purposes of the Act) uses of land and operations are lawful at any time
if no enforcement. action may then be taken in respect of them applies “whether or not an
LDC. has been issued under sections 191 or 192 of the 1990 Act.” See also the decision of
the Court of Appeal in Republic of France v Kensington and Chelsea. RLBC

Once the lawfulness of a use/development is established it is considered to apply and can

only be lost because of abandonment or a change of use. R Ocadbo Vv Islington (2021)
T.01884 38662
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The application site concerned, is now known as ‘Meadow Forge’ which is 0.9 miles (1.3k) to
the east of Cadeleigh and within the Mid Devon District Council (MDDC) area. The site is
predominately surrounded by agricultural land and agricultural buildings. The specific
location of the building and land at ‘Meadow Forge’, is identified on the submitted site
location plan (SLP). Exhibit DA1. Additional land, which is outside of the application red line,

is owned by the applicant and is described as ‘agricultural/horticultural & forestry’.

Meadow Forge (red arrow) image courtesy of Google Earth

There are 2 types of lawful development certificate.

A local planning authority can grant a certificate confirming that, and specifically in relation
to this application that.

(a) an existing use of land, or some operational development, or some activity being carried
out in breach of The Town & Country Planning Act 1990 (as amended), is lawful for planning

purposes under the provisions of section 191 of the Town and Country Planning Act 1990.
T.01884 38662
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‘Meadow Forge’, building and outside land at EX16 8RZ

Introduction

XL Planning Ltd are instructed to submit a Lawful Development Certificate (LDC) application
on behalf of the applicant and owner of the building which is in a mixed (composite) use
(blacksmiths forge and residential) and outside storage under the provisions of section 191
of the Town and Country Planning Act 1990, to determine whether the use in breach of
conditions 2 and 5 of planning permission 09/01587/FULL would be considered as lawful for

planning purposes.

T.01884 38662
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The Town and Country Planning Act 1990 (as amended)
Lawful Development Certificate — Section 191

Supporting Statement

To establish the Lawful Mixed (Composite) Use of a building as a Blacksmith Forge and for
residential purposes plus the use of the land outside of the building for the storage of
materials, goods, products chattels, scrap, vehicles and waste materials contrary to
Conditions 2 and 5 imposed upon Planning Permission 09/01587/FULL.

At

‘Meadow Forge’ Cadeligh, Tiverton, EX16 8RZ

Registered in England No 10444684. Registered Office: 21 Bampton Street, Tiverton, Devon, EX16 6AA. VAT Number: 172 2186 20
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Interest in the Land

Please state the applicant's interest in the land

® Owner
QO Lessee
QO Occupier
O Other

Authority Employee/Member

With respect to the Authority, is the applicant and/or agent one of the following:
(a) a member of staff

(b) an elected member

(c) related to a member of staff

(d) related to an elected member

It is an important principle of decision-making that the process is open and transparent.

For the purposes of this question, "related to" means related, by birth or otherwise, closely enough that a fair-minded and informed observer, having
considered the facts, would conclude that there was bias on the part of the decision-maker in the Local Planning Authority.

Do any of the above statements apply?

O Yes
© No

Declaration

I/We hereby apply for Lawful development: Existing use as described in the questions answered, details provided, and the accompanying
plans/drawings and additional information.
I/We confirm that, to the best of my/our knowledge, any facts stated are true and accurate and any opinions given are the genuine opinions of
the person(s) giving them.
I/We also accept that, in accordance with the Planning Portal's terms and conditions:

- Once submitted, this information will be made available to the Local Planning Authority and, once validated by them, be published as part of
a public register and on the authority's website;

- Our system will automatically generate and send you emails in regard to the submission of this application.

| / We agree to the outlined declaration

Signed

Jonathan Clarke

Date

09/10/2025

Planning PAR@YE-AFQ: PP-14397252




In the case of an existing use of land, has there been any material change of use of the land since the start of the use for which a certificate is
sought?

O Yes
©® No

Residential Information

Does the application for a certificate relate to a residential use where the number of residential units has changed?

O Yes
©® No

Site Visit
Can the site be seen from a public road, public footpath, bridleway or other public land?

© Yes
ONo

If the planning authority needs to make an appointment to carry out a site visit, whom should they contact?

® The agent
(O The applicant
QO Other person

Pre-application Advice

Has assistance or prior advice been sought from the local authority about this application?

© Yes
ONo

If Yes, please complete the following information about the advice you were given (this will help the authority to deal with this application
more efficiently):

Officer name:

Title

First Name

*kkkk REDACTED *kkk Kk

Surname

*kkkk REDACTED *kkk Kk

Reference

20/0223/RURAL and other earlier enf references

Date (must be pre-application submission)

28/03/2025

Details of the pre-application advice received

2 x Breach of condition notices served

Planning PAR@YE-ABQ: pp-14397252




Grounds for application for a Lawful Development Certificate

Under what grounds is the certificate being sought

Where the use, building works or activity began before 25 April 2024

The use began more than 10 years before the date of this application

The use, building works or activity in breach of condition began more than 10 years before the date of this application

(J The use began within the last 10 years, as a result of a change of use not requiring planning permission, and there has not been a change of use
requiring planning permission in the last 10 years

The building works (for instance, building or engineering works) were substantially completed more than four years before the date of this
application.

The change of use to use as a single dwelling house began more than four years before the date of this application.

(] Other - please specify (this might include claims that the change of use or building work was not development, or that it benefited from planning
permission granted under the Act or by the General Permitted Development Order).

Where the use, building works or activity began on or after 25 April 2024

(J The use, building works or activity began more than 10 years before the date of this application.

(J The use began within the last 10 years, as a result of a change of use not requiring planning permission, and there has not been a change of use
requiring planning permission in the last 10 years.

(7] Other - please specify (this might include claims that the change of use or building work was not development, or that it benefited from planning
permission granted under the Act or by the General Permitted Development Order).

Is the certificate being sought for a use, operation, or activity in breach of a condition or limitation?

© Yes
ONo

Please give the reference number of any existing planning permission, lawful development certificate or enforcement notice affecting the application
site. Include its date and the number of any condition being breached.

Reference number

09/01587/FULL

Condition number

Conditions 2 and 5

Date (must be pre-application submission)

01/01/2007

Please state why a Lawful Development Certificate should be granted

Immunity against enforcement action gained and use/s now lawful

Information in support of a Lawful Development Certificate

When was the use or activity begun, or the building works substantially completed (date must be pre-application submission)?

01-01-2007

In the case of an existing use or activity in breach of conditions has there been any interruption?

O Yes
©® No

Planning PAR@Ye-A68: pp-14397252




Contact Details

Primary number

*kkkk REDACTED Fkkkkk

Secondary number

Fax number

Email address

*kkkk REDACTED Fkkkkk

Reason for Lawful Development Certificate

Please indicate why you are applying for a lawful development certificate

O An existing use
O Existing building works
® An existing use, building work or activity in breach of a condition

Being a use, building works or activity which is still going on at the date of this application.

If Yes, to either 'an existing use' or 'an existing use in breach of a condition’, please select the relevant Use Class.

Other

Other (please specify)

Sui-Generis

Description of Existing Use, Building Works or Activity

Please fully describe each existing use, building works or activity for which you want the lawful development certificate. Where appropriate, show to

which part of the land each use, building works or activity relates

5 imposed upon Planning Permission 09/01587/FULL.

To establish the Lawful Mixed (Composite) Use of a building as a Blacksmith Forge and for residential purposes plus the use of the land
outside of the building for the storage of materials, goods, products chattels, scrap, vehicles and waste materials contrary to Conditions 2 and
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Secondary number

Fax number

Email address

*kkkk REDACTED Fkkkkk

Agent Details

Name/Company
Title

Mr

First name

Jonathan

Surname

Clarke

Company Name

XL Planning Ltd

Address

Address line 1

X L Planning Ltd

Address line 2

1A Fore Street

Address line 3

Town/City

CULLOMPTON

County

Country

Postcode

EX15 1JW
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Applicant Details

Name/Company

Title

Mr

First name

D

Surname

AGGETT

Company Name

Address

Address line 1

Hillside Barn Lane To East Court Farm

Address line 2

Meadow Forge

Address line 3

Town/City

Cadeleigh

County

Devon

Country

Postcode

EX16 8RZ

Are you an agent acting on behalf of the applicant?

® Yes
ONo

Contact Details

Primary number
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APPENDIX B

PP-14397252

For office use only

Planning and Regeneration Application Number
Phoenix House, Phoenix Lane, Tiverton, Devon, EX16 6PP

Email: DCRegistration@middevon.gov.uk
Website: www.middevon.gov.uk

Telephone 01884 255255 Date Received Fee Received
Fax: 01884 234235

Mid Devon District Council Planning

DISTRICT cou NCIL A 'Good Two-Star Service' as rated by the Audit Commission
Application for a Lawful Development Certificate for an Existing Use or Operation or Activity,
including those in breach of a planning condition

Town and Country Planning Act 1990 (as amended)

Publication of applications on planning authority websites

Please note that the information provided on this application form and in supporting documents may be published on the Authority's website. If you
require any further clarification, please contact the Authority's planning department.

Site Location

Disclaimer: We can only make recommendations based on the answers given in the questions.

If you cannot provide a postcode, the description of site location must be completed. Please provide the most accurate site description you can, to
help locate the site - for example "field to the North of the Post Office".

Number

Suffix

Property Name

Hillside Barn

Address Line 1

Lane To East Court Farm

Address Line 2

Address Line 3

Devon

Town/city

Cadeleigh

Postcode

EX16 8RZ

Description of site location must be completed if postcode is not known:

Easting (x) Northing (y)
292759 107734
Description
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Appendix B.

Content of Certificate Application to MDDC ref - 25/01406/CLU.

Application form 25/01406/CLU

Approved Supporting Statement CLEUD 2 10 25
AGGETT Dean Signed Sworn Declaration dated 9 10 25
AT 02325 Dean AGGETT Plans

Exhibit DA1 signed 9 10 25

Exhibit DA2 “

Exhibit DA3 “

Exhibit DA4 “

R Ocado Retail Ltd v London Borough of Islington 2021 EWHC 109
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5.12  Cond 2 BCN and the Cond 5 BCN were served after the breaches described in each
breach of condition notice were lawful. Accordingly, neither Cond 2 BCN or Cond 5 BCN
are effective. Breaches of condition notices that are not effective cannot be considered to be
in force. The lawfulness of the use of Meadow Forge in breach of Conditions 2 and 5 of the
2009 Permission is not therefore brought into question by section 191(3)(b).

6. Conclusion.

For the reasons given above the Refusal decision 25/01406/CLU issued by MDDC and dated
29" January 2026 was not well founded.

It is respectfully requested that the inspector using their powers under the provisions of
Section 195(2) Town & Country Planning Act 1990 can grant a certificate of lawful use as
applied for or as amended by the inspector.

7. Request for determination by inquiry
7.1 The Appellant requests that the appeal be determined by way of public inquiry. This is
because:

a) The evidence of the LPA and the third parties needs to be tested though formal questioning
by an advocate.

b) The Appellant's factual evidence relating to the duration of the Appellant's use of the
Property ought to be given under oath.

c¢) Third party representations were made by statutory declaration, and they may wish to give
their evidence under oath.
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